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NOTE FROM THE FOUNDING EDITOR-IN-CHIEF 

 

It is rightfully said that life and law will always be full of surprises and challenges every day. 

The things we cherish the most are its novelty and diversity. It automatically becomes 

pleasuring for each and everyone involved as the monotony stays away in any form and makes 

your work and life filled with joy. With the same thought process, we started the Indian Journal 

of Corporate Law and Policy bearing the hope and lots of expectations to bring the element of 

novelty as a contribution to the corporate field not only in India but at a global level. Having 

said that, it gives me immense pleasure to present to all the readers, our very first publication 

of Volume I Issue I.  

The journey from the beginning was not an easy one for neither the editorial board nor the 

administrative board. We received over 125 publications concerning 3 (three) different themes 

(Corporate Commercial, Intellectual Property Rights, and Property Laws). I would like to 

express my gratitude to all the members of the student editorial board who worked day and 

night to give feedback reports with track changes to all the authors who submitted their 

submissions to us. It is to be noted, that we did not just consult the submissions which were 

accepted for further review but also to all the submissions which were not selected. All the 

submissions were given recommendations on how to improve their research and what were the 

errors along with a reason for not selecting their submission for evaluation further. 

Further, I would also take this opportunity to express my gratitude to all the Senior Editorial 

Board members as well as the Advisory Board members who guided us with their knowledge 

and experience and made the publication of this whole issue possible. 

Lastly and most importantly, I would like to express that nothing can be made perfect and 

worthful without a hard-working team putting all the effort, and therefore, I would like to thank 

my whole administrative team for being so participative and supportive throughout the process 

and making the issue a successful one. Special thanks to our newly appointed Head of 

Administration Ms. Layba Yaseen for being the one-man army and making the publication 

possible on time. 

In the end, I would like to communicate to our readers that our whole team will continue to 

bring more informative and innovative editions and volumes like this and constantly try our 

level best to contribute to the corporate legal fraternity. 

 

Hemant Srivastava 

Founding Editor-In-Chief 
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PREFACE 
 

Dear Reader, we are delighted to present Volume 1 Issue 1 of the Indian Journal of Corporate 

Law and Policy. This issue distinguishes itself through the relevance of its themes, the rigour 

and depth of the research undertaken, and the clarity of the ideas presented. We believe these 

qualities reflect the spirit of the Journal as an inclusive yet aspirational legal publication. We 

offer this issue of the Journal in that spirit of learning, questioning, and challenge.  

 

Naturally, we are tremendously grateful to the twelve authors who feature in this Volume 1 

Issue 1 of the Indian Journal of Corporate Law and Policy. The effort involved in bringing 

submissions to publication is far from insignificant and we thank the authors for their diligence. 

We hope they are as happy as we are to see their work in print. Additionally, we would like to 

thank all others who submitted their work for consideration by the Editorial Board; the Journal 

thrives when we are fortunate enough to select from a competitive field, and this was certainly 

the case with the present issue. As ever, in addition to the work of the authors, this edition of 

the Journal reflects a massive contribution of energy and talent by many individuals. 

 

We also wish to express our gratitude to our Board members who reviewed submissions in the 

first instance. The Journal maintains a strict commitment to blind peer review and we simply 

could not operate without the efforts of the Board. We also want to extend our thanks to those 

whose names do not appear in the pages of the Journal but without whose help the Journal 

could not come into being. We are exceptionally grateful to all of them.  

 

To our readers, we wish to add that all of the articles are freely available. The Indian Journal 

of Corporate Law and Policy series is fully open access. We hope you enjoy reading them! 

 

Utkarsha Nikam,  

LL.M. Candidate Queen Mary University of London, 

B.L.S LL.B. Government Law College, Mumbai,  

Senior Editorial Board Member, IJCLP. 
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PREFACE 

 

We are pleased to introduce you to the first edition of Indian Journal of Corporate Law and 

Policy. The field of corporate and commercial law has developed over a span of several 

years and continues to evolve with the advancement of cross border transactions. As opposed 

to the common misconception about its restricted scope, the branches of commercial law are 

wide spread ranging from contract law, corporate law, merger and acquisition regulations, 

intellectual property laws, property laws, taxation laws, etc.  

 

This edition of IJCLP deals the crucial and most recent issues in the field of Corporate 

Commercial Laws; Intellectual Property Laws and Property Laws. The journal invited 

academicians and students interested in the field of commercial law to put forth and discuss 

their views and ideas pertaining to varied topics ranging from mergers and acquisitions, 

private equity investments, licensing regime, property laws, etc.  This journal is designed to 

delve into wide array of topics with the objective of ensuring a better understanding of the 

key branches of commercial laws and to promote an innovative and holistic outlook towards 

the dynamic field of commercial laws.  

 

The field of mergers and acquisitions has garnered attention across the globe for centuries. 

Being a prime driver of the corporate transactions in any jurisdiction, mergers and 

acquisitions has several crucial branches which need to be considered. For instance, the 

reverse triangular mergers which have been dominant in the western world have also set its 

foot in India. The nuances and legal intricacies of this type of merger is surely an interesting 

topic of discussion. Further, understanding mergers on the backdrop of inter-relations 

between Companies Act, IBC, Competition Act, Foreign Exchange Management Act, etc. is a 

very dynamic field of study. Apart from mergers, private equity, acquisitions, SEBI laws, etc. 

also form a part of the commercial law, which are worthy of detailed analysis. This edition 

represents an impressive and judicious blend of such wide array of branches of commercial 

and corporate laws. The authors have attempted to present the topics in a lucid and simple 

style, backed by detailed explanations and analysis of the legal provisions.  

 

We are immensely grateful to all the authors who have contributed to making this first edition 

such a comprehensive and diversified publication. I would like to appreciate and extend my 

greetings to the entire team at IJCLP for their efforts and continued attention which resulted 

in creation of such a remarkable and note-worthy first edition. We hope this edition helps you 

to gain a better understanding of the various corporate commercial law topics discussed 

hereunder. 

 

Devika Gadgil,  

Associate, ANB Legal, Mumbai, 

Senior Editorial Board Member, IJCLP. 
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CHALLENGES TO PRIVATE EQUITY INVESTMENTS IN 

THE CORPORATE REGULATORY FRAMEWORK OF 

INDIA 

 

ABSTRACT 
1 

 

 

 

The Indian economy post 1991 reforms heavily relied on Private Equity (PE) investments for 

boosting capital growth. There is a rising demand for PE investments in India as it is 

recovering economically moving towards pre-Covid levels. Private Equity firms primarily 

focus on acquiring private companies that are not listed via equity investments and revamp its 

structure before selling it off at a higher return. Private equity vastly makes use of debt to fund 

its acquisitions enabling them to generate high return on equity. The regulatory framework 

governing PE funds have undergone remarkable changes over the past few decades. However, 

the current state of affairs is unfavourable for PE investments owing to stringent regulations 

in the corporate regime. Due to regulatory hindrances PE firms rely on a customised model as 

against the traditional private equity investment model followed by western countries. The 

existing legislations dealing with PE are unreasonable, cosmetic and excessively prescriptive 

that are detrimental to the smooth functioning of PE investments. The Companies Act, 2013 

contains certain provisions pertaining to private placement, compulsory convertible 

debentures, leverage buyout and director’s liability that are adverse to PE investments. 

Furthermore, the SEBI Regulations, particularly the regulations governing Alternative 

Investment Funds have few criteria that makes the process of PE investment cumbersome such 

as valuation of portfolio companies even during early-stage investment. The recent 

amendments incorporated by SEBI on AIF regulations did not deviate from the earlier 

legislation in a way that is beneficial to the PE regime. Moreover, there are issues concerning 

the exit strategies that draw potential investors away from PE.  

 

 

 

 
 

 
1 John Paul Alex, National University of Advanced Legal Studies, Kochi 
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I. INTRODUCTION 
 

The economic and commercial milieu of India is heavily dependent on investment, often 

categorized as fundraising. Funds are directed to an organization through different channels 

such as private equity, venture capital, angel broking, etc. The prevailing laws of the country 

regulate the procedure and extent of such investments. In this regard, private equity essentially 

refers to the money invested in private companies that are not traded publicly. Such investment 

aims to restructure the private entity and sell it off at a higher return on investment. However, 

the corporate laws in the current regime pose certain challenges in the smooth functioning of 

private equity transactions, specifically in relation to capital structuring and distribution of 

profits. The main issues and challenges affecting the private equity regime arise from tax and 

lack of regulatory flexibility, inaccurate valuation, and hostile competitive conditions for 

sealing good-quality deals. Additionally, India is also facing the issue of exit overhang, and the 

burden to exit is expected to rise.2 

 

Over the past two decades, private equity transactions have played a significant role in India's 

capital formation. This is due to globalization which grabbed worldwide attention on the Indian 

economy. There are various reasons behind such an increase in demand for private equity 

investments. Firstly, due to India's entrepreneurial status, enhanced transparency and proper 

regulation, and thirdly due to a growing economic structure.3 There various laws, policies, and 

regulations designed and enacted by the Government which apply to a private equity fund 

during its formation or in the course of a private equity transaction.4 Furthermore, both the 

company in which the fund is invested and the firm which invests are mandated to abide by the 

legislations formulated in this regard. It is essential to note that the traditional private equity 

investment model has worked out in developed economies; however, private equity firms rely 

on a customized model in India due to several regulatory hindrances.5  

 

 

 
2 Asma Chandani, Private Equity Investment in India: Trends And Challenges (2015) (June 20, 2021), 

https://www.law360.com/articles/674977/private-equity-investment-in-india-trends-and-challenges. 
3 Shankar & Chellaswamy, Private  equity  investment  in  India: Investors’outlook and problems with reference 

to Tamilnadu (2018) (June 22, 2021), http://shodhganga.inflibnet.ac.in:8080/jspui/handle/10603/303702. 
4 Apurv Sardeshmkh, Private Equity in India: The Legal Perspective (2018) (June 21, 2021), 

legallyindia.com/private-equity-unleashed/private-equity-in-india-the-legal-perspective-20180327-9205. 
5 Afsharipour, Afra. Corporate Governance And The Indian Private Equity Model, 27 National Law School of 

India Review, 17, 17-40 (2015). 
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II. REGULATORY FRAMEWORK VIS-À-VIS PRIVATE EQUITY 

INVESTMENT 
 

The aspects of private equity transactions in India are regulated through various legislations 

such as the Companies Act, 2013, regulations formulated by the Securities and Exchange 

Board of India (SEBI), and the Income Tax Act, 1961. The private equity funds are primarily 

registered as Alternative Investment Funds (AIF) under the SEBI (Alternative Investment 

Funds) Regulations, 2012, in the form of a trust.  

III. COMPANIES ACT, 2013 

The Companies Act, 20136 majorly deals with the conditions and procedures pertaining to the 

transfer and issue of shares and enlisting provisions for the governance of both shareholders 

and the board. The Companies Act, 19567 did not have a tight grip on private companies as 

they were loosely regulated compared to public companies. However, the amended Act of 2013 

obscured the distinction between private and public companies subjecting private companies 

to strict compliances similar to that of public companies.   

 

Private Placement  

The Indian company law regime does not permit private entities to offer their shares to the 

public; however, securities are offered to select individuals through private placement. Private 

equity is closely connected to the elements of private placement, and hence the provisions 

pertaining to private placement enumerated in the Companies Act apply to private equity 

transactions. 

 

Issuance of securities through private placement to raise funds was reasonably straightforward 

in the earlier regime. As mentioned above, due to a lenient approach in the 1956 Act, the 

regulations concerning private placement were minimal. However, with the advent of the 

amended Act of 2013, the yardsticks to be met for executing a private placement became 

stringent.8 For example, a lengthy record of disclosures by the company offering the securities 

to the potential subscribers is necessary to execute private placement along with various other 

information regarding corporate actions. Furthermore, a company planning to issue securities 

 
6 The Companies Act , 2013, No. 18, Acts of Parliament, 2013 (India) [hereinafter Companies Act]. 
7 The Companies Act, 1956, No. 1, Acts of Parliament, 1956 (India). 
8 The Companies Act 2013 § 42. 
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via private placement should also procure a valuation report based on which the offered 

securities are priced.  

 

This has given rise to a situation of overregulation that is uncalled for in a private placement. 

The rationale behind such regulation is unnecessary as the stakeholders are private entities that 

do not involve the general public, including the retail investors. Moreover, modern Private 

Equity funds having expertise in the investment domain do not require extensive disclosures 

from the company offering their securities. The complications of private placement under the 

Act have encouraged private companies to tackle the issue by offering securities through the 

'rights issue'9- wherein the existing shareholders have the right to buy more shares of the 

company, in proportion to the number of shares they hold now.  

 

In this regard, certain amendments were made to the Companies Act 2013 with respect to 

Section 42 and Rule 14 of  the Companies (Prospectus and Allotment of Securities) Rules, 

201410 in relation to the process of private placement, whereby most of the unwanted 

procedural hiccups were eliminated. However, these amendments had only a few substantive 

changes while the majority was merely clarificatory in nature. Parallel to these amendments, 

which sought to remove overlapping and further disclosure specifications for prospectuses, the 

Ministry of Corporate Affairs (hereinafter MCA) could have resolved the conflicts and issue 

of overlapping existing between Rule 13 of the Share Capital Rules and Rule 14 of the 

Companies (Prospectus and Allotment of Securities) Rules and the SEBI regulations for 

preferential allotment by listed companies and the regulations concerning private placement 

stipulated under the Companies Act including deeming Form PAS-4 unsuitable for preferential 

issue by listed companies. Furthermore, the MCA could have discarded the extensive 

disclosure requisites under Form PAS-4 for better efficiency. Thus, for example, the 

requirement of 'absence of a statutory or regulatory action' initiated against a promoter in any 

of the preceding three years (before private placement) can be replaced with the requirement 

of no pending legal action.   

 

Director's Liability 

 
9 The Companies Act, 2013 § 62. 
10 Abhinav Kumar & Neha Samant, Recent Amendments to the Private Placement Guidelines – Revamp or 

Cosmetic? (2018), (June 22, 2021), https://corporate.cyrilamarchandblogs.com/2018/09/recent-amendments-

private-placement-guidelines-revamp-cosmetic/.  
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In the earlier regime, the 1956 Act did not lay stress on the fiduciary duties of the directors of 

a company as it was majorly based on Common law rules. However, the 2013 Act has widened 

the exposure to a director's liability due to numerous scandals concerning corporate 

governance. In this regard, a non-executive director who does not actively participate in the 

day-to-day activities shall be liable for any corporate misconduct. The rationale behind 

imposing such liability is based on the fact that even a non-executive director is deemed to 

have the knowledge of a company's functioning.  

 

Expansion of director's liability is detrimental to private equity investments. As per the general 

norm, a seat on the Board of a portfolio company is offered in a Private Equity transaction. The 

issue arises when a director nominated by the Private Equity fund is exposed to stringent 

liability under the Companies Act. Furthermore, Private Equity funds require the portfolio 

companies to take insurance policies for the nominee directors and indemnify any form of 

liability attached to these directors. Apart from this, a PE fund may also do without a seat on 

the board of directors but nominate an "observer" instead to keep a watch on the functioning 

of the portfolio company. Insofar as the regulation is concerned, it has played an instrumental 

role in mitigating the risk of corporate governance scandals; however, some light is to be shed 

on the contours of director's liability, especially in the context of private equity.  

 

From a broader perspective, the present current regulations concerning the liability of directors 

expose non-executive directors to investigations and penal proceedings for any misconduct or 

wrongdoing by a company irrespective of their knowledge or entanglement in the said default. 

In addition, loss of one's reputation, stress, and adversities caused by never-ending legal 

proceedings have dispirited and discouraged several PE fund nominees from accepting board 

positions. Moreover, the initiation of criminal proceedings against non-executive directors 

without any proof of their complicity has led to such directors running to various High Courts 

to quash criminal proceedings under Section 482.11 As a result, the judicial system gets 

burdened with lengthy legal proceedings.12  

 

Compulsory Convertible Debentures 

 
11 Code of Civil Procedure, 1908, § 482, No. 05, Acts of Parliament, 1908 (India). 
12 Bharat Vasani & Esha Himadri, Vicarious Liability of Non-Executive Directors: A Case for Reform of Law, 

(2020), (June 24, 2021), https://corporate.cyrilamarchandblogs.com/2020/11/vicarious-liability-of-non-

executive-directors-a-case-for-reform-of-law/  
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Reading Section 73 of the Companies Act, 2013, along with Companies Acceptance Deposit 

Rules, 2014, it is explicit that private companies are not permitted to raise 'deposits' from the 

public. In this regard, issuing debentures is brought within the ambit of 'deposits' as per Section 

2(31) of the Companies Act. In the previous Act of 1956, to evade such categorization under 

'deposits,' the only criteria was to ensure its convertibility into equity and secure such 

debentures with immovable property. However, the 2013 Act strengthened the grip on the 

issuance of compulsorily convertible debentures, wherein the conversion was mandated to 

happen within five years along with ensuring that the issued debentures are secured by a first 

charge or a charge ranking pari passu with the first charge on assets on the company issuing 

the debentures.  

 

The time limit placed by the Act is undesirable as it restricts the flexibility of the issuing 

company to utilize the funds raised optimally. As a result, a company is forced to devise a plan 

which aligns with the time limit enumerated in the Act. Moreover, the portfolio companies are 

forced to put aside a notable chunk of funds as security against these debentures, which they 

might not be in a position to do so. There is another take to the issue at hand wherein 

compulsorily convertible debentures can be issued for which the period of conversion is 

extended to more than five years if it is issued to any other company registered in or Outside 

India, a person resident outside India or director as per clause (ii), (vi) and (viii) of Rule2 (1)(c) 

of the deposit rules.  

 

In view of the subtleties associated with the issuance of a CCD via private placement and the 

lack of clarity surrounding the provisions concerning CCD through a rights issue, there exists 

some amount of ambiguity leading to different interpretations. Accordingly, the Ministry of 

Corporate Affairs could chart out the contours of issuing a CCD, aiding the stakeholders 

involved in such transactions. 

 

Leverage Buyout 

PE firms have most often than not, made investments in companies through Leverage Buyout 

(LBO). However, owing to legal complexities and illiberal regulatory framework, the PE firms 

are forced to adopt strategies deploying a customized model to tackle the issue. The provisions 

of the Companies Act cause hindrances to traditional LBOs as companies are prohibited from 

leveraging their assets for purchasing the equity in the target company. Moreover, the 

Companies Act of both the earlier and current regime restricts public companies (including 
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private companies that are subsidiaries of a public company) from providing financial 

assistance to any person to purchase or subscribe to their shares.1314 Hence, raising funds 

through LBO buy keeping their assets as collateral is disallowed, and it applies to all public 

companies irrespective of them being listed. 

 

To evade this, a public company has an option to convert to a private company by delisting 

itself before being acquired through LBO. However, the purpose of delisting is cumbersome 

and complicated as they are subject to regulatory compliances and majority-shareholder 

approvals. The process of delisting a company is dealt with under the Securities and Exchange 

Board of India (Delisting of Equity Shares) Regulations, 202115, replacing the SEBI (Delisting 

of Equity Shares) Regulations, 2009. Delisting often goes unsuccessful due to various reasons.  

 

An acquirer willing to take over a company cannot do so without going through a reverse book-

building method wherein the public shareholders can agree on a price above the floor price. 

The final price is the price at which the acquirer can cross a 90% threshold of the share capital. 

In this regard, an issue arises when an inordinate premium is demanded by the shareholders 

putting the acquirers at a disadvantage. Despite having the option of putting forward a 

counteroffer, the acquirers cannot extract any benefit because once the reverse book building 

process is finished, several investors and traders would have accumulated positions in the stock 

speculating a massive increase in price. Furthermore, if the acquirer reaches the threshold of 

90%, he is forced to execute the takeover even if the discovered price by the public shareholders 

is unreasonably high. 

 

IV. SEBI (ALTERNATIVE INVESTMENT FUNDS) 

REGULATIONS, 2012 

Alternative Investment Funds(hereinafter referred to as AIF) essentially refer to those funds 

pooled privately from sophisticated investors irrespective of their citizenship and invested in 

adherence to India's investment policies for the purpose of generating profits.16 Private equity 

funds fall within the ambit of AIF and are defined as a fund that is principally aimed at investing 

 
13 The Companies Act, 1956, § 77(2), No. 1, Acts of Parliament, 1956 (India). 
14 The Companies Act, 2013 § 67(2). 
15 The SEBI (Delisting of Equity Shares) Regulations, 2021, Reg. 20(1), Gazette of India, pt. III sec. 4 (Jun. 

10th, 2021) [hereinafter SEBI (Delisting of Equity Shares) Regulations, 2021]. 
16 The SEBI (Alternative Investment Funds) Regulations 2012, Reg. 2(1)(b), Gazette of India, pt. III sec. 4 (May 

12th, 2012) [hereinafter SEBI (Alternative Investment Funds) Regulations 2012]. 
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in equity, equity-related instruments, or partnership interests of the investee company based on 

the objective of such funds.  

 

AIFs are required to provide their investors with insights into the valuation procedure and the 

methods used in evaluating the assets. Category I and II AIFs which include private equity, are 

to undertake asset evaluation once in six months by an independent valuer appointed by the 

AIF. However, there is no clear-cut definition of an independent valuer in the regulation. 

Suppose the managers of the AIF were to consider the definition of a valuer under SEBI (Real 

Estate Investment Trusts and Infrastructure Investment Trusts) Regulations; in that case, the 

qualifications of the independent valuer should be taken into consideration.  

 

Valuation 

AIFs face various hurdles in evaluating the net asset value. Primarily, on ascertaining the fair 

value of assets, complications in relation to the unit of accounting may arise. Generally, the 

AIFs prefer clubbing both equity and debt in the schedule of investments and lay down the 

aggregate fair value of investments made in each portfolio company. Customarily, private 

equity funds report the total value of their aggregate capital invested in a portfolio company 

and subsequently delineate each instrument along with the allocated value. The rationale 

behind this approach is that stakeholders would prefer transacting in the varied sets of debt and 

equity as a combination of assets rather than independently. Moreover, while determining the 

fair value of investment made by the AIF, especially under Category II, the fund is expected to 

define how each section of equity would partake in future distributions from a sale or liquidity 

activity creating valuation issues.  

 

Another hurdle faced in relation to valuation is during early-stage investment, wherein the 

investment is on the riskier side. In this case, portfolio companies do not have a back-tested 

business model, good infrastructure, nor do they generally have short-term goals of generating 

revenue, profit, cash flow from operational activities, or diversification. Therefore, the 

valuation of assets at this stage of investment is challenging as determining a fair value for the 

companies is not easy. Most often than not, PE funds opt for investment strategies roughly 

during the roll-up or turn-around of businesses. These are strategies aimed at the long-term, 

wherein the value is generated only after a period of gestation. Henceforth, it is only feasible 

to determine the fair value on a bi-annual or annual basis as evaluating the assets for a period 

of less than six months to show a tremendously changed paradigm is highly unlikely. 

12 
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Furthermore, in order to estimate the value of equity, the value of debt has to be ascertained. 

However, in some situations, the funds may have insufficient information about the debt, 

making it challenging to determine equity value. Funds generally make use of par value, face 

value, or payoff amount as a base for measuring debt while valuing equity, and hence any 

change in the value of debt will cause a change in the value of equity. 

The SEBI (Alternative Investment Funds) (Second Amendment) Regulations, 2021 

The AIF regulations had its share of shortcomings from the beginning. There were significant 

issues concerning these regulations, which the SEBI dealt with through a recent amendment.17 

The issues involved ambiguity surrounding the aspects of investing in units of other AIFs and 

mistiness in laying down the scope of 'start-ups' while prescribing a code of conduct aimed at 

the personnel handling the activities concerning AIFs. In relation to the amendments made by 

SEBI in allowing AIFs to concurrently invest in multiple units of other AIFs and directly in 

the equity of the investee company, there were certain restrictions placed. The amended 

regulations placed a limit to the diversification of AIFs to 25% and prohibited investment in 

AIFs of a higher category.18 Furthermore, an investee AIF is not permitted to invest in other 

AIFs hence putting a cap on their single investment.19  

 

Regulations touching upon the aspects of layers of investment require revamping owing to 

certain loopholes in structure. For example, if an AIF X makes an investment in AIF Y, it 

becomes an investible fund of Y. In this regard, Y's decisions pertaining to investment and 

diversification will be based on the available investible funds, which also includes a portion of 

investment by X. Labelling and differentiating investments from the investible funds of Y at 

this level is problematic. In continuation, Y decides to invest in another AIF Z, which further 

invests in AIF A, and AIF X at the same time directly invests in the securities of AIF B. At this 

juncture, a question stands whether X is in violation of the regulations if the consolidated fund 

(indirect and direct investments) goes beyond 25% of the investible funds. Furthermore, since 

the limit is relevant only to investments made via AIFs, the investee company can be directed 

through other investment vehicles. Henceforth, unless a clear distinction is made out between 

 
17 The SEBI (Alternative Investment Funds) (Second Amendment) Regulations, 2021 Gazette of India, pt. III 

sec. 4 (May 5th, 2021) [hereinafter SEBI (Alternative Investment Funds) (Second Amendment) Regulations, 

2021]. 
18 The SEBI (Alternative Investment Funds) (Second Amendment) Regulations, 2021, Reg. 15(1)(c).  
19 The SEBI (Alternative Investment Funds) (Second Amendment) Regulations, 2021, Reg. 15(1)(da). 
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the layers of investment to ascertain the non-adherence to the regulations, the purpose of the 

amendment sits foggy. 

 

V. CONCLUSION 

In the present economic backdrop, the fact that private equity will contribute immensely 

towards raising funds is undisputed. However, notwithstanding India's devotion to formulating 

policies that enable 'ease of doing business,' the country has time and again tightened the 

regulatory grip on raising funds through private equity and venture capital. Therefore, it is 

pertinent that structural reforms are introduced to bridge the gap between capital seekers and 

providers. Moreover, PE investments are on the rise as lockdown restrictions due to the 

ongoing pandemic are reduced worldwide. Hence, a regulatory framework that ensures ease of 

doing business with flexible compliances is of prime importance.20 However, in the current 

regime, various legislations governing the companies have conferred unnecessary authority on 

the government to intrude in the functioning of private companies, interrupting the balance 

between creating a lenient regulatory structure for booming companies aiming for global 

markets and protecting the interests of stakeholders.  

 

SEBI has time and again strived to unwind strict compliances in relation to the PE regime. As 

a result, frequent amendments are made to the existing laws concerning the AIFs benefitting 

the stakeholders. To a great extent, SEBI has been instrumental in smoothening the contours 

of the existing inflexible regulatory system concerning the AIFs; however, certain issues still 

remain unaddressed.  

 

***** 

 
20 Raghubir Menon, The Private Equity Law Review: India 10 The Law Reviews (2021), (June 25, 2021), 

https://thelawreviews.co.uk/title/the-private-equity-review/india-fundraising.  
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STATUTORY AND REGULATORY BODIES OF REVERSE 

TRIANGULAR MERGERS IN INDIA 

 

ABSTRACT1 

 

Cross border mergers are increasing by the day not only globally, but also in India. An Indian 

company can acquire control of an overseas company with the application of American 

depositary receipt and global depositary receipt share swap transitions, provided that the 

Indian company is listed on any overseas stock exchange. Although this type of merger is 

predominantly noticed in countries like the United States and United Kingdom, India has had 

quite a few occasions wherein companies merged using the option of reverse triangular 

merger.  

 

There have been several instances of reverse triangular mergers which have been regulated by 

the Competition Commission of India (CCI). The manner in which the CCI adjudicated and 

managed the affairs of such mergers is intriguing. While dealing with such combinations of 

mergers, the CCI’s primary objective is to ensure that they do not have any adverse 

repercussion on the competition in India. After all, the paramount idea behind establishing the 

CCI is “to prevent practices having adverse effect on competition and to promote and sustain 

competition in markets.”2 

 

 The CCI plays a major role in deciding the fate of reverse triangular mergers in India’s 

competitive atmosphere in the marketplace. Thus, this research paper will delve into the 

nuances and intricacies of reverse triangular mergers in India. Moreover, it will 

comprehensively examine the role played by the CCI in such mergers. Apart from this, the 

paper will also explore the taxation aspect in reverse triangular mergers and obstacles to such 

a merger.  

 

 

 

 
1 Krishna Sridhar, Symbiosis Law School, Hyderabad 

   Rishab R C, Symbiosis Law School, Hyderabad 
2 The Competition Act, 2002, No. 12, Acts of Parliament, 2003 (India). 
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I. INTRODUCTION 

 

Mergers and Acquisitions (“M&A”) play an important role in the growth and structuring of the 

corporate market. Companies decide to combine their forces with a merger or choose to acquire 

a company as there are several benefits that could be achieved by such an amalgamation. 

Companies aim to expand their market share, capture new markets, reduce competition, 

increase profits, and diversify products through M&A.  

 

There are numerous kinds of mergers that take place between companies, which include 

horizontal mergers, vertical mergers, conglomerates, etc. Similarly, triangular mergers are 

types of mergers which are generally put into action when companies aim for cross border 

mergers or aim to seek for expansion, tax benefits etc. In a standard triangular merger structure, 

the acquiring company creates a wholly- owned subsidiary for the purpose of merging with the 

target company. In this way, the target company and the subsidiary of the acquirer company 

merges to form a single entity. Subsequently, the acquirer company becomes the parent 

company of the merged enterprise. This is the conventional method to go about with a 

triangular merger but there is a minor distinction between a forward triangular merger and a 

reverse triangular merger.  

 

In reverse triangular merger, the acquirer company’s subsidiary merges with target company 

where in the former liquidates, as a result of which the target company is the surviving entity. 

In this way, the target company becomes a subsidiary of the acquirer and the former’s 

shareholders will receive stock in the acquirer or will get cash in return for their equity.  

 

For example, X is a parent company which has created a ‘merger subsidiary’, Y, for the purpose 

of acquiring Z. Here, Y will merge with Z, after which the former will liquidate thus making 

X the parent company and Z, the Subsidiary of X. On the other hand, in a forward triangular 

merger, the target company (Z) dissolves, and the subsidiary (Y) is the surviving entity. Thus, 

in both instances, the parent company will be the same entity. The only difference is the 

surviving entity as in forward triangular merger, the merger subsidiary will be the surviving 

one where as in reverse triangular merger, the target company will be the surviving one.  
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There is a myriad of upsides to a reverse triangular merger. Since, the target company is 

surviving, the merger takes place at a rapid rate as minimal consent is required from third 

parties who would object if the target company disappeared. “It also only requires less than all 

of the target company stockholders.”3 The merger also keeps the target company’s existing 

contract with its customers in place which would be beneficial to the acquirer as it can keep 

the desirable contracts running which would be terminated if the former ceased to exist.4 

Moreover, the acquirer can also reduce its exposure to the liabilities of the target company by 

running it as a subsidiary entity.5 Apart from this, the acquirer can also easily dispose off or 

sell the target company as it would not have been fully integrated into the former’s entity. 

Reverse Triangular mergers could be more beneficial as the acquirer company does not only 

hold the shares, assets, and liabilities of the company, but it also holds rights such as special 

licenses, leasing, contracts of the target company, franchises of the target company and many 

other key features which would be unavailable in forward triangular mergers.  

 

II.  RESEARCH METHODOLOGY 

 

The methodology that will be undertaken in this research, will be mainly doctrinal in nature. 

This approach of research will help the researchers in the interpretation of statutes and 

analyzing both primary and secondary material which include various books, article, journals, 

judicial interpretation, and other legal sources. Doctrinal methodology of research helps in 

comprehending the meaning of ambiguous wordings, phrases and classify the issue of research 

in defined parameters. Hence, doctrinal methodology of research will be undertaken to reach a 

conclusion with regards to the topic of research.  

 

 

III. ROLE OF COMPETETION COMISSION OF INDIA AND 

REVERSE TRIANGULAR MERGERS 

 

 
3 RONALD J. GILSON & BERNARD S. BLACK, THE LAW AND FINANCE OF CORPORATE ACQUISITIONS 670-71 

(Foundation Press 1995); PETER V. LETSOU, CASES AND MATERIALS ON CORPORATE MERGERS AND 

ACQUISITIONS 10-12 (Wolters Kluwer Law and Business 2006). 
4 Kerry Tomasevich, Forward or Reverse: What’s Involved in a Merger?, MASS HIGH TECH: THE 

JOURNAL OF NEW ENGLAND TECHNOLOGY, Dec. 9, 2002. 
5 Id.  
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The legal and judicial aspects concerning reverse triangular mergers are predominantly dealt 

in the Competition Act of 2002 and in the Regulation prescribed by the CCI. The core purpose 

of the Act is to discourage anti-competitive practices in the marketplace and to curb dominance, 

thus limiting monopolistic tendencies. ‘Combinations’ in the context of mergers basically 

refers to the combining of two firms or enterprises, thus pooling in resources to run as an 

individual entity. “Broadly, combination under the Act means acquisition of control, shares, 

voting rights or assets, acquisition of control by a person over an enterprise where such person 

has direct or indirect control over another enterprise engaged in competing businesses.”6  

 

It can be interchangeably used with the terms ‘merging’ or ‘amalgamation’ as long as the 

combination reaches the threshold established in the act. So, the legal dimensions of reverse 

triangular mergers are dealt with respect to the regulations and laws concerning combinations. 

The adjudicating body for the same has mostly been the CCI and it ensures that the 

combinations entered into by the firms do not have any adverse impact on the competition in 

India. This is the rudimentary outline of the legal facets with respect to reverse triangular 

mergers. The significant rulings of the CCI with respect to the application of the Competition 

Act, 2002’s regulations are listed below.  

 

Section 6(2) of the Competition of Act, 20027 deals with the notice that is to be provided to the 

commission when enterprises enter into a combination arrangement. So once the board of 

directors of the companies give consent to the merger, the notice needs to be filed within a 

week laying out the intricacies of the combination. For example, in the order of Computer 

Sciences Corporation and Hewlett Packard Enterprise Company8, a notice was given to the 

commission after the decision of the board of directors for a new combination. The proposed 

combination set forth the nuances of the merger the companies were willing to enter into, which 

turned out to be a reverse triangular one.  

 

Section 20 (4) of the Competition Act of 20029 provides the factors that can be considered by 

the commission while determining whether a particular combination would have an adverse 

effect on the competition in the country. Some of the main factors include competition via 

 
6 Provisions relating to Competition, COMPETITION COMMISSION OF INDIA, (Jul. 9, 2021, 10 PM), 

https://www.cci.gov.in/sites/default/files/advocacy_booklet_document/combination.pdf.  
7 The Competition Act, 2002, § 6, cl. 2, No. 12, Acts of Parliament, 2003 (India). 
8, 2016 SCC OnLine CCI 163. 
9 The Competition Act, 2002, § 20, cl. 4, No. 12, Acts of Parliament, 2003 (India). 
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imports, scale of barriers to enter the market, level of combination, substitutes availability in 

the market, extent of vertical integration, possibility of a failing enterprise etc. The commission 

can also inspect as to whether the benefits that could potentially arise of the combination can 

outweigh its possible adversities. Thus, while assessing a merger, the commission can very 

well take into account these factors before providing a judgement.  

This way, there is order and consistency in the process. In the order of Bayer AG10, the 

commission was adjudicating on a combination provided by the company under section 6(2) 

of the Competition Act of 2002. While arbitrating on its judgement, the commission relied 

upon the factors provided under section 20(4). Subsequently, after weighing in those factors, it 

was of the view that the agreed upon combination would have an adverse effect on the 

competition in India and thus recommended modifications.  

 

Section 31 (1) of the Competition act of 200211 gives the Commission powers to approve a 

combination should it feel that it will not have any adverse impact on the competition. Thus, 

by an order, the Commission can give its assent to a combination filed as a notice under section 

6(2) of the act. For example, in the order of Abbott Laboratories12, the commission was of the 

opinion that the proposed combination as provided in the notice issued by the company would 

not have any adverse effect on competition in India. Thus, it accepted the notice under section 

31(1), giving green light for the companies to proceed with the said combination structure.  

 

Section 57 of the Competition Act of 200213 protects the companies’ interest by not disclosing 

information obtained for the purpose of the act. Thus, if the Commission received any 

information regarding an enterprise, it cannot disclose the same without a prior written consent 

of the latter. In the order of Clariant Limited, Hurricane Cyclone Corporation and Huntsman 

Corporation, the commission reiterated the provisions of this section. 

 It mentioned in it order that the information related to the combination and parties will not be 

disclosed. It said “The information provided by the parties shall be treated as confidential in 

terms of and subject to provisions of Section 57 of the Competition Act of 2002.”14 This is a 

routine practise followed by the commission to protect the interests of the companies.  

 

 
10 2018 SCC OnLine CCI 69.  
11 The Competition Act, 2002, § 31, cl. 1, No. 12, Acts of Parliament, 2003 (India). 
12 2016 SCC OnLine CCI 83. 
13 The Competition Act, 2002, § 57, No. 12, Acts of Parliament, 2003 (India). 
14 2017 SCC OnLine CCI 98. 
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Section 43A of the Competition act of 200215 vests the commission with powers to impose 

penalties on enterprises that fail to provide necessary documents under section 6(2) of the act. 

The commission can set a penalty that can go up to one percent of the total turnover of assets 

of the combination. In the order of Johnson Controls, Inc. (“JCI”) and Tyco International 

Plc (“Tyco”)16, the commission looked into the matter of delay in filing notice and found out 

that the companies delayed by one day from the deadline. But the commission resorted to 

regulation 7 of the “The Competition Commission of India (Procedure in regard to the 

transaction of business relating to combinations) Regulations, 2011”17 which said that the 

commission, without prejudice, can admit a notice even if it is received beyond the time limit 

as per section 6(2) of the Competition act of 2002. This is because in this particular case, the 

parties believed the combination to be an acquisition when it was really a merger as per the 

provisions of the act. Moreover, they also continuously engaged with the commission since the 

time of pre-filing the consultation. Thus, the commission was of the opinion that it was a bona 

fide reason and thus no proceedings were taken under section 43A of the act.  

 

Section 29(1) of the Competition Act of 200218 provides the commission with authority to issue 

notice when it feels that a particular combination is causing or likely to cause adverse impact 

on the competition. Thus, the notice requires the firms to revert within 30 days providing 

reasons as to why an investigation should not be carried on by the commission. In Bayer AG19, 

the commission after analysing the details provided in the notice and the responses of the 

company, formed a prima facie opinion that the combination would likely have an adverse 

effect on the competition in India. Thus, while wielding its power under section 29(1), the 

commission issued a show cause notice asking the parties to respond within 30 days stating 

why an investigation should not be performed on the proposed combination. 

 

Section 36 (3) of the Competition Act of 2002 states that “The Commission may call upon such 

experts, from the fields of economics, commerce, accountancy, international trade or from any 

other discipline as it deems necessary, to assist the Commission in the conduct of any inquiry 

by it.”20 In the order of Denali Holding Inc.21, the commission used its powers under section 

 
15 The Competition Act, 2002, § 43A, No. 12, Acts of Parliament, 2003 (India). 
16 2016 SCC OnLine CCI 155. 
17 CCI (Procedure in regard to the transaction of business relating to combinations) Regulations, 2011, Reg.7. 
18 The Competition Act, 2002, § 29, cl. 1, No. 12, Acts of Parliament, 2003 (India). 
19 Supra note 6.  
20 The Competition Act, 2002, § 36, cl. 3, No. 12, Acts of Parliament, 2003 (India). 
21 2016 SCC OnLine CCI 154. 
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36(3) combined with regulation 19(3) of combination regulations and combination 52 of the 

general regulations to look for expert opinions related to the issue of IT industry in India and 

its growth over the years. The experts on market dynamics gave their suggestions regarding 

the business forecast. This way, the commission can rely on the wisdom of people with 

expertise while adjudicating on the combinations.  

In all the above-mentioned cases, the CCI adjudicated on reverse triangular mergers using the 

application of the Competition Act, 2002 and the CCI’s Regulations. The cases mentioned 

above are the only instances when reverse triangular mergers were administered by the CCI. 

 

IV. TAX BENEFITS IN REVERSE TRIANGULAR MERGERS  

 

In India with regards to reverse triangular mergers, the main criteria to analyze if there are any 

capital gains on tax liability is to understand whether there is transfer of capital asset, this 

transfer of asset must include the extinguishment of rights in a capital asset to comply with the 

Income Tax Act of 1961. In the case of Grace Collis v. The Commissioner of Income Tax22 

the apex court stated the definition of the term ‘transfer’ which is defined in the Section 2(47) 

of the Income Tax Act23 includes ‘the extinguishment of any rights in capital assets’ and as per 

to the procedure of amalgamations the rights of the existing shareholders in the company would 

by extinguished, this would amount to the ‘transfer’ of capital asset. This decree makes mergers 

in general taxable as they are not specifically exempted by Section 47 (VII) of the Income Tax 

Act, 196924but in cases of cross border mergers, it is not possible to comply with the provision 

stated in Section 47 (VII) of the Income tax act.  

 

For example, if the target company is based in U.S and the company already has pre-existing 

operations in in the country of India, these units or operations are capable to availing income 

tax exemptions which are mentioned in the Sections 10(A) and 10 (B) of the Income Tax Act, 

196925. Then it would be essential to structure the merger in such terms that there is no 

subsequent loss of tax benefits. In such cases, if the structure of a merger is formed as a reverse 

triangular merger instead of other mergers, it will reduce the risk of loss with regards to tax 

 
22 Grace Collis vs. the commissioner of Income tax, 2000 48 ITR 323. 
23 IT Act, § 2(47), No. 43, Act of Parliament, 1961 (India). 
24 IT Act, § 47 (VII), No. 43, Act of Parliament, 1961 (India).  
25 IT Act, § 10 (A), No. 43, Act of Parliament, 1961 (India).  

21 



 Indian Journal of Corporate Law and Policy Volume I Issue I 

©2021. Indian Journal of Corporate Law and Policy  

benefits in sections 10 (A) & (B)26. Nevertheless, if there is a loss in tax benefits, the alternative 

method to achieve tax benefits could be availed by the application of Section 80 HHE of the 

Income tax Act, 196927.    

 

V. OBSTACLES IN REVERSE TRIANGULAR MERGERS 

 

In cross border mergers, when share swap transactions are put into action there are certain 

implication that arise due to the Securities and Exchange Board of India’s Disclosure and 

Investor Protection Guidelines of 199928 with regards to the preferential basis of share 

allotments. These guidelines provide instructions with the issue of shares on preferential basis 

stating that an India company which is listed on any stock exchange shall mandatorily comply 

with prescribed pricing formula.  

 

The prescribed pricing formula is the weekly average high and low of the share price, this 

average should be calculated taking into consideration a period of six weeks from the date that 

the India listed company passes the resolution which approves the allotment of shares on a 

preferential basis to the overseas company which is a party to the reverse triangular merger. 

The Indian listed company must file an application to the Securities and Exchange Board of 

India (SEBI) requesting an exemption from this provision.  

 

When the Indian listed company that seeks to acquire has potential interest in the management 

team and employees of the company, and the foreign company have outstanding stock options 

that have been provided to the management and employees, the applicability of the SEBI 

Employee Stock Ownership Plan (ESOP) Guidelines29 falls into action.  

 

The ESOP guidelines states that it is a mandate lock-in the stocks from one year from the date 

of the grant of the stock option till the date of the vesting of the option. As the ESOP guidelines 

do not contain any clause for the assumption of stock options, in an acquisition the outstanding 

stock of the foreign acquired company would have to be ‘assumed’ by the Indian listed 

acquiring company. 

 
26 IT Act, § 10 (B), No. 43, Act of Parliament, 1961 (India). 
27 IT Act, § 80, No. 43, Act of Parliament, 1961 (India).  
28 SEBI, DIP Guidelines, 1999 (India).   
29 SEBI, ESOP Guidelines, 2014 (India).  
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Due to these guidelines, the management and employees of the foreign acquired company 

would have to wait for an extra year from the date of the reverse triangular merger before the 

stock options are vested to the employee and management team. These SEBI guidelines could 

possibly cause hindrances and obstacles in the path of reverse triangular mergers in India.    

 

In the early 2000, American Depositary Receipt (ADR) and Global Depositary Receipt (GDR) 

share swap transition were permitted to a company that belonged to the sectors of Information 

Technology, the pharmaceutical sector, the biotechnology sector, and entertainment software 

sectors. It was only from April 2001, that the Ministry of Finance and the Reserve Bank of 

India gave permission for such share swap action to all the Indian companies that were listed 

on overseas stock exchange.  

 

The Reserve bank of India (RBI) also issued certain regulation on the overseas direct 

investment that is needed for an automatic route for the application ADR/GDR share swap 

transitions. The regulations state that the total value of the ADR/GDR share swap transaction 

should not exceed the threshold of $100 million or 10 times the export income of the acquirer’s 

company within the financial year. The evaluation of the share price of a foreign target 

company is made on the basis of the monthly average price of the foreign target company on 

any foreign stock exchange for three months including the month when the amalgamation is 

taking place. When the foreign target company is not listed in any stock exchange, then the 

recommendations and calculations of an investment banker could be considered. 

 

During the application of plain equity share swap transitions, it is a mandate for the foreign 

company to seek approval from the Foreign Investments Promotion Board for the foreign 

company to be able to receive shares in the Indian listed company. On the other hand, during 

the application of ADR & GDR share swap transactions, there is not prior approval of the 

Foreign Investments Promotion Board (FIPB) mandatory as such transactions are specifically 

exempted these requirements of the FIPB given that certain conditions and followed.  

 

VI. CONCLUSION  
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Reverse triangular merger come with their own pros and cons, such mergers could prove to be 

efficient if applied in right situations and manners. When acquiring company aims to get  hold 

of foreign company through cross border merger practices and their various special licenses, 

employees and management, franchises reverse triangular mergers would seem to the most 

viable option for companies to acquirer foreign companies.  

 

The SEBI and RBI have guidelines that regulate such transactions and administer 

amalgamations of such sort to ensure there are no malpractices with issue and exchange of 

shares. The CCI also plays a role of imperial importance with the regulation of reverse 

triangular mergers in India. They ensure that there are no anti-competitive practices that would 

result in any unfair market share of companies that are combining in contracts of 

amalgamations.  

 

There are numerous methods of initiating and processing cross border mergers between Indian 

and foreign companies, with reverse triangular mergers there are several taxation benefits that 

could also be availed along with several other benefits and exemptions that could be achieved 

by structuring an efficient reverse triangular merger.   

 

 

***** 
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CONUNDRUM IN THE DEVELOPMENT OF SPECIAL 

PURPOSE ACQUISITION COMPANIES (SPAC) IN THE 

INDIAN CORPORATE SECTOR 

ABSTRACT1 

 

SPACs (Special Purpose Acquisition Companies) have been gaining prominence in the 

worldwide capital markets environment during the last few years. SPACs have been around 

for a long time, but the current increase in SPACs in the markets, particularly in the United 

States of America, has been phenomenal. Since the renewable energy company ReNew Power 

adopted the SPAC approach to get listed on the Nasdaq exchange, SPACs have been a big 

subject in India.2 A special purpose acquisition company (SPAC) is a corporation created to 

raise capital through an initial public offering (IPO). These are often known as "blank check" 

businesses. A SPAC starts as a shell company, with the proceeds from the IPO going into a 

trust fund account until the target operational firm is found. Following the identification of the 

target business, the SPAC's shareholders are asked for their approval, and those who do not 

wish to sell their interests are offered the chance to redeem them. Finally, the de-SPAC step 

commences, which involves the completion of the acquisition transaction. The SPAC system in 

India is once again in the discussion, particularly following ReNew Power's merger with RMG 

Acquisition Corporation II, a US-based SPAC. Companies like Grofers, Flipkart, Videocon 

D2H, and the travel firm Yatra have invested in or are considering investing in US-based 

SPACs, including multi-million-dollar purchases. SPACs are commonly utilized by start-ups 

to get easy access to the stock market. Given these conditions, India will soon revise its SPAC 

rules and GoPro SPAC, which is now not the case in the country. 

 

 

 

 
1 Ayush Patria, Sangam University, Bhilwara [Rajasthan]  

2. Rakesh Nangia and Neha Malhotra, Regulatory challenges for SPACs in India, The Hindu Business Line (Jun. 

26, 2021, 10:58AM), https://www.thehindubusinessline.com/business-laws/regulatory-challenges-for-spacs-in-

india/article34124252.ece 
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I. WHAT ARE SPECIAL PURPOSE ACQUISITION COMPANIES 

(SPACS)? 

SPACs are corporations created to bring in revenue through an IPO to utilize the proceeds to 

buy one or more firms selected after the IPO. SPACs are shell companies that attempt to acquire 

funds from investors to purchase and merge with up-and-coming private companies. SPACs, 

also known as Blank Cheque Companies, are corporations created only to acquire another 

corporation and have no other business activity.3 The SPAC, which is made up of a group of 

professional institutional investors, is tasked with identifying a target within a two-year time 

frame and investing the IPO proceeds there, subject to shareholder approval. Otherwise, the 

SPAC IPO profits are returned to investors with interest. 

They employ a strategy that may be described as a reverse merger, in which they raise money 

and then search for firms to combine within the hopes of finding a pot of gold at the end. These 

businesses do not follow the typical business model and do not engage in any commercial 

activities that a business would normally engage in, such as the production of products or 

services. The only asset these firms have, according to the Securities and Exchange 

Commission, is the money raised in their first public offering.4 

When the deal gets done, the SPACs will reflect the target company's identity. As a result, the 

unlisted target is immediately added to the list. SPACs have emerged as potential possibilities 

for start-ups in India that find it difficult to meet the criteria for listing through an IPO because 

they allow a private business to become public and get money more rapidly than it would with 

the traditional IPO route.5 

While SPACs have been around for a while, their tremendous rise has lately been seen as a 

result of market volatility caused by the epidemic. While several firms postponed their IPO due 

to concerns about the failure of the public offering, others decided to merge with a SPAC as an 

alternative. 

 
3. Ibid.  

4. Mugeera Patel, All you need to know about the rising Special Purpose Acquisition Companies (SPAC), 

iPleaders (June 26, 2021, 11:04AM), https://blog.ipleaders.in/need-know-rising-special-purpose-acquisition-

companies-spac/  

5. supra note 1. 
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II. HOW DO SPECIAL PURPOSE ACQUISITION COMPANIES 

WORK? 

New-age entrepreneurs are recognized for creating innovative processes and systems, and the 

cornerstone of a SPAC firm essentially begins with a unique concept or market narrative that 

such entrepreneurs can sell to investors. Then, using form S-1 under the Securities Act of 1993, 

this group of entrepreneurs and investors will submit a statement of registration with the 

Securities and Exchange Commission (SEC). This form requires the firm to declare the type of 

security it plans to sell, the total number of shares and the price per share, as well as any 

corporate property. Accountants must sign off on these disclosures and evaluate them. 

The SPAC must develop necessary underwriting agreements (agreements with investment 

banks or financing institutions) that contain a trust account setting agreement while this 

procedure is continuing. The money raised from the IPOs is held in this trust. The SEC 

participates actively in the process by performing thorough due diligence on the firm and 

issuing a clearance based on the papers and disclosures provided. Following this approval, the 

management of these firms can begin attending exhibits, roadshows, conferences, and other 

events where they can effectively promote their businesses. The main distinction is that senior 

management personnel brought in by the sponsor sell their knowledge in the industry in which 

the SPAC is to be operated, rather than a specific firm. This creates a buzz in the market, which 

aids them in gaining attention and raising further funds. Following that, they begin issuing 

common stock for $10 per share, which is the usual base price for most SPAC shares, according 

to the SEC.6 

If the SPAC succeeds in striking a chord with people and investors as a result of the 

management's efforts before the share offerings, the funds from such investments are held in 

trust until the newly formed SPAC business decides and finds a company to purchase. One of 

two things can happen during this time: if the purchase proves to be successful, the value of 

the trust's shares grows, and investors become interested in it; if the acquisition does not go as 

planned, the share's base price remains at the amount paid by an investor. Furthermore, if the 

SPAC business is unable to locate a suitable organization for merging within two years, they 

must dissolve and return the initial investment plus interest to the stockholders.7 

 
6. Ibid. 

7. Supra note 3 
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III. MERITS OF RISING SPECIAL PURPOSE ACQUISITION 

COMPANIES 

● The difference in timelines: The time it takes to go public in the domestic market might 

range from four months to a year. These timescales are believed to be limited by SPAC 

businesses, ranging from 4-6 months. Furthermore, in conventional IPOs and merges, 

explicit covenants in the contract and merger scheme limit anything that is not in keeping 

with the normal course of business. This sort of organization has yet to be seen in SPAC 

firms, allowing for more flexibility.8 

● Wider Access to Markets:  The firm would have been listed on the local exchange market in 

a typical IPO, but in the case of SPAC, it is listed on the US exchange market, providing it 

a better footing to attract investors. 

● Documentation: One of the most important aspects to consider, especially for early-stage 

start-ups, is the cost of paperwork and disclosure. In SPAC firms, this expense is minimized 

to a minimum or none at all. Because the disclosure standards are less stringent than the 

rigorous screening procedure used by IPOs in general. 

● Reduced Market Risk: The sponsor/main investor, not the financing institutions, decide and 

negotiates the worth of the firm to be bought. This results in pricing certainty rather than 

frequent market value changes. 

● Tax: Certain tax obligations are seen as murky areas in domestic settings, increasing the 

burden on stakeholders. To reduce such obligations, enhance access to overseas finance and 

reap the benefits of tax-related preferential status for their company. Flipkart, for example, 

is registered in Singapore to take advantage of such a tax environment. Further expanding 

tech-based businesses, such as Cure Fit, have taken advantage of this by registering in other 

countries.9 

IV. DEMERITS OF RISING SPECIAL PURPOSE ACQUISITION 

COMPANIES 

● Blind investment: Major owners in such a deal are essentially making a blind investment, as 

the risk is reduced but not eliminated. The sponsor who wanted to create the SPAC firm 

 
8. supra note 3 

9. supra note 1 
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may discover that they are unable to do so, and the money will remain in place for the next 

two years, when they may be put to better use. 

● The Shell notion grey area: SPAC is now viewed as a substitute for shell companies; 

nevertheless, this analogy is not widely accepted in many foreign marketplaces, and there is 

always an air of suspicion associated with this form of business. Companies in the IT 

industry may not want to deal with this since they are already dealing with many regulatory 

concerns such as GDPR, data sharing, and data protection, and adding this to the mix would 

raise their liability.10 

V. REGULATORY FRAMEWORK ON SPECIAL PURPOSE 

ACQUISITION COMPANIES IN INDIA 

The lack of specific SPAC legislation in India is a serious regulatory flaw. The regulations for 

SPAC are as follows: 

● Companies Act - Since November 2016, when the government declared demonetization, 

shell firms have been under the government's control. In 2018, a Parliamentary Committee 

requested that the government give a clear definition for the term ‘shell corporation’ to 

eliminate any legal uncertainty and needless litigation. SPAC deals typically take 18-24 

months to complete. However, under Section 248 of the Companies Act 2013, if a company 

fails to begin commercial activities within 12 months of its creation, the Registrar of 

Companies has the authority to remove the firm's name from the register.11 This would 

create a slew of legal difficulties for the corporation's directors and promoters. However, 

this problem can be easily avoided by revisiting the regulations and amending the 

Companies Act to provide exemptions to SPACs if the purpose of their registration has 

already been made clear to the Registrar of Companies, removing any ambiguity that may 

arise as a result of the SPAC's business operations not being able to begin within one year 

of its incorporation.12 

● SEBI Regulations - Even the Securities and Exchange Board of India Act does not recognize 

SPAC. A company must have net tangible assets of at least 3 crores rupees in the previous 

 
10. supra note 1 

11. Karan Upadhyaya, SPAC Regulations in India: Identifying regulatory challenges and the way forward, SSC 

ONLINE (June 26, 2021, 11:47AM), https://www.scconline.com/blog/post/2021/06/08/spac-regulations-in-india/ 

12. Regulatory Framework for SPAC in India, Amlegals (Jun 26, 2021, 11:27AM), 

https://amlegals.com/regulatory-framework-for-spac-in-india/#  
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three years, minimum average consolidated pre-tax operating profits of 15 crores rupees in 

any three of the previous five years, and net worth of at least 1 crore in each of the previous 

three years to be eligible for public listing.13 

SPAC will be unable to make an IPO in India due to a lack of operating earnings and net 

tangible assets. The popularity of SPAC has increased in the United States. All SPAC 

transactions are supervised by the US Securities and Exchange Commission. 

To guarantee openness and integrity, the SEC has imposed stringent SEC filing, reporting, 

and disclosure requirements for SPAC transactions. Because of SPAC's well-regulated 

status in the United States, sponsors and investors have come to see it as a superior 

alternative to traditional IPOs. 

Furthermore, each stock exchange has its own SPAC laws. For example, the London Stock 

Exchange requires a listed business to delist and reapply in the event of a reverse merger 

with another listed entity, but the Australian Securities Exchange permits reverse mergers 

on a case-by-case basis. Canada, too, has SPAC regulatory standards and is aggressively 

promoting them.14 

SPACs are currently not subject to any extensive regulatory restrictions set by the Indian 

legislation. However, India's market regulator, the Securities and Exchange Board of India, 

has set up a committee of specialists to look at the possibility of introducing SPAC laws in 

India, which may improve the chances of start-ups listing domestically.15 

Because India's IPO market is large and developed, SPAC has a good chance of succeeding 

there as well. Flexible regulations encompassing elements such as incorporation, 

compliance, and governance will need to be developed if India contemplates SPAC listing. 

VI. RISK FACTORS INVOLVED FOR INVESTORS AND 

POSSIBLE REGULATORY AMENDMENTS AND FUTURE OF 

SPAC 

Although SPACs make it easier and faster for start-ups to list, it also means that the lengthy 

and expensive listing procedure is bypassed, posing a significant risk to retail investors. 

Because India lacks a defined structure for SPACs, listed businesses may not be able to redeem 

 
13. Supra note 10  

14. Supra note 1 

15. supra note 9. 
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their shares under existing rules. Once again, India may take a page from the United States of 

America and change rules to allow investors to either redeem their own or seek a refund of the 

amount they invested before the target corporation's purchase. 

Stamp duty obligations are another major regulatory hurdle that SPACs must overcome. Start-

ups prefer the SPAC path to list because it is more cost-effective. The transactions through 

SPAC, on the other hand, take the form of a reverse merger, which is subject to high stamp 

duties. As a result, the merger plan must be launched and approved by the tribunals, resulting 

in a slew of Companies Act, 2013 compliance difficulties. A prospective stamp duty exemption 

for SPAC transactions might be an efficient approach to promote the SPAC route of listing.16 

VII. CONCLUSION 

Some of India's current rules and regulations are impeding the growth of SPAC. Some of these 

are outdated and need to be updated in light of the current situation of the Indian economy. 

Shell corporations must be defined, and public beliefs that they are largely used for money 

laundering must be changed. A special committee should be formed to investigate the impact 

of SPAC in other nations, particularly in terms of reviving their start-up industries. SPACs are 

distinct from traditional public corporations, and as a result, they require special legislation. A 

distinct chapter of the Companies Act should handle the formation of a SPAC, as well as 

compliance and governance issues relating to its management, board, and shareholders. A 

SPAC can rule under regular terms once it has completed its purchase. Similarly, all applicable 

legislation and listing requirements require distinct provisions/chapters. In many respects, 

India's taxation structure is similarly anti-SPAC. The Indian tax authorities, for example, do 

not let foreign listed SPACs purchase Indian start-ups without paying capital gains tax. As a 

result, the capital gain is passed on to the shareholders. Allowing SPAC transactions in India 

is vital. Because both the SPAC and the target entity are headquartered in India, such a 

transaction would be structured as a merger under a scheme of amalgamation. These types of 

transactions are tax-free. This will also ensure that the stockholders engaged are not subject to 

any tax obligations. 

 

***** 

 
16. supra note 10. 
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CONFIDENTIALITY AGREEMENT UNDER COMPANY 

LAW A CRITICAL ANALYSIS 

ABSTRACT 1 

The confidentiality agreement is something that is used to protect sensitive information that 

may be related to the company, employee, or employer. The concept of confidentiality came in 

the early independent days in India as it is the growing time for the business and it became 

basic and the most important feature during the era of globalization as it protects sensitive 

information along with the trade secrets which plays a major role in the business. The non-

disclosure agreements and confidentiality agreements serve the same purpose but 

confidentiality agreement is of higher notion as it is more complex and provide much protection 

and widely used in the companies. The purpose of the confidentiality agreement came to light 

when there is a need to discuss the sensitive information among the employer and employees 

of the company as its disclosure to the outside might lead to serious damage to the company. 

Especially the company would be at stake if any employee who is working it has resigned and 

started working with the competitor company of the same field knowing all the secrets of the 

former company so to overcome this kind of problems the contract of confidentiality is used. 

So in this paper, I want to deeply research the topic of confidentiality agreements and how it 

is helping companies in the contemporary world in the perspective of company law and how 

these contracts are valid under contract law. 

 

 

 

 

 

 

 

 

 
1 Prathyusha Kurukunda, DSNLU 
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I. INTRODUCTION 

In the contemporary world, all the companies are sustained based on new ideas and innovative 

thoughts as they play a vital role in deciding the future and sustainability of a company in the 

particular field. These are considered as most precious information that needed to be kept in 

secrecy by the employees of the company, generally, the secrets that are exclusively related to 

a company are known as trade secrets of that company. For example, the formula of the Coco 

cola which is considered as one of the most precious trade secrets has been protected by the 

company by keeping it in one of the world's toughest lockers. 

In Coca-Cola Bottling Co. of Shreveport, Inc. v. the Coca-Cola Co.2 after working for a year 

they resigned and started working in the competitor company for which the company sued the 

employees for breach of confidentiality and investigation has been laid down. Later it was 

found that the three employees were found guilty of sharing the secret of Coca-Cola Company 

with other competitors. To protect the company and its secret there is a need to establish a 

proper agreement between the employee and employer to safeguard the sensitive information 

of the company. After the globalization and the rapid development of innovative ideas and 

startups in the 20th century, it became mandatory for employers to protect the secret 

information between them and their employees. 

To save themselves from that kind of fraud it became a basic thumb rule for the companies to 

include the non-disclosure or non-competition clauses in hiring the employees under a 

particular company. The companies if needed based on the necessity started introducing 

confidentiality agreements between the company and its employees. The employees and the 

trade secrets are considered as the two major attributes and the assets of a company to run it 

successfully. 

II. HISTORICAL BACKGROUND  

The usage of non-competition and non-disclosure clauses started even from the early stages of 

the establishment of corporate structures in the 1950s. In the early times, the usage of these 

clauses is to protect themselves from the competition that they have to face in the market. The 

non-competition clause doesn’t mean to protect them from the lawful traders but from the 

clutches of unfair competition as no person is restraint from the lawful trade as mentioned in 

 
2 Coca-Cola Bottling Co. of Shreveport, Inc. v. the Coca-Cola Co., 107 F.R.D. 288, 227 U.S.P.Q. (BNA) 18 (D. 

Del. 1985) o 
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Indian Contract Act, 18723.In the 1980s and 1990s, the usage of these agreements became more 

prominent to save themselves from the hands of former employees as there is always a threat 

from the ex-employees. The main aim for using these confidentiality agreements is save the 

private information of the company which if leaked leads to serious damage to the affairs of 

the company. Companies also try to save the pattern of the working system of a company as 

even its disclosure to its competitors may also lead to serious damage to the company. 

III. OBJECTIVES/AIMS OF THE STUDY 

• The main of this project is to understand the need for the creation of Confidentiality 

agreements 

• To understand the need for the introduction of non-disclosure clauses along with non-

competition clauses. 

• They understand the importance of creating confidentiality agreements under the 

company law and contract law of India 

 

IV. SCOPE OF THE STUDY 

 The researcher has limited herself to the confidentiality agreements under company law and 

Contact law of India as it is a wide topic to explain the use and evolution of the same in the 

modern-day world among the corporate structures. 

V. LITERATURE REVIEW 

1) Radack, David V. "Understanding confidentiality agreements." JOM 46.5 (1994): 

68.  

In this article, the author has stressed the use of confidentiality agreements and how it 

is useful for employers in order to save sensitive information along with the ways how 

one can deal with the breach of confidence. 

2) Bast, Carol M. "At what price silence: are confidentiality agreements 

enforceable." Wm. Mitchell L. Rev. 25 (1999): 627.  

 
3 Section 27 of Indian Contract Act, 1872. 
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In this article, the author explained the enforceability of the confidentiality agreements 

by giving much emphasis on the different measures that have to be taken care of and 

how to deal with different breaches of confidentiality agreements. 

 

VI. NEED FOR CONFIDENTIAL AGREEMENTS TO PROTECT 

COMMERCIAL SECRECY 

Types of confidential information 

Employee information 

Confidentiality agreements are generally found in between the employees and employer to 

safeguard the secrets of the company but we often forget that the information provided by the 

employees should be protected as they also provide the personal information and sensitive 

information to the company in the process of acquiring the job in the company. For example, 

if the information provided by the X may be used by the Y to get access to the confidential 

documents which may lead to undesired consequences. As there are more chances of 

misappropriation and commission of frauds the company should equally protect the personal 

data of the employees. 

Business information 

The business information is related to any trade secrets that are unique to a particular company 

and these have to be protected with utmost care and caution as they play a serious role in the 

affairs of the company. The trade secrets will give a competitive edge to the company as they 

are unique to the company and the revelation of the same to the outside world may ruin the 

company by giving an edge to the other competitors. Generally, the employees who are 

working in the technical group or any employees will have access to this information to which 

the public doesn’t have access. So the company will enter into confidential agreements and 

non-disclosure agreements with the employees in before hands to protect the same. 

In some of the cases where the two companies are merging or if any one of the company is 

acquiring the other company in which the target company is holding some shares then there is 

a need to enter into the confidentiality agreements between both the parties as the acquiring 

company will have the access to the confidential information of the target company. 
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Management information 

The information regarding the management of a company is also important sometimes though 

it is not illegal per se it has paramount importance when the employees are considered as the 

precious assets of the company. For example, if A has used the information of the disciplinary 

committee regarding B may somehow affect the reputation of B. so the company has to 

maintain some secrecy in its regular affairs which are sensitive. 

VII. LEGAL PROVISIONS THAT MANDATE THE 

CONFIDENTIALITY AGREEMENTS  

Under Contract law 

The law related to the confidentiality and protection of Trade secrets is not well developed in 

the case of India when compared to the US and UK. US has separate legislation known as 

Uniform Trade Secrets Act (UTSA) which exclusively protects trade secrets. As most of the 

Indian laws are derived from English law the concept of confidentiality is more of common 

law countries than contractual law. 

However, any agreement made between the two parties as a confidential agreement that is 

abiding by the Indian Contact law is considered valid in the Indian courts. For example in the 

case of Sunil Mazumdar v. Aryodaya Spinning & Weaving Mills Co. Ltd.4 The defendant was 

a diploma holder and qualified technician in the textiles industry and entered into a contract for 

working in a spinning mill for a term of 5 years in the plaintiff company and has signed and 

started working accordingly. After the completion of work for a year, he left the job and started 

working in the other spinning mill company that is a competitor of the plaintiff. He not only 

started working but he has the exact information of spinning of the cloth through the particular 

breeding season that is used in the plaintiff industry and has revealed the same to the competitor. 

This was considered as a breach of confidential information along with the breach of terms and 

conditions of the employment and the court has granted the injunction. 

The main criteria to grant an injunction in the particular case is a breach of confidential 

information or revealing of a trade secret but not merely the vague restraint of trade as that is 

not acceptable under sec 27 of the Indian Contract Act, 1872. In the other case Magan Lal v. 

 
4 (1964) A. Guj. 115) 

36 



 Indian Journal of Corporate Law and Policy Volume I Issue I 

© 2021. Indian Journal of Corporate Law and Policy 

 

Ambica Mills5 the court did not grant the injunction as there was no element of trade of secret 

and held that mere competition and the employee's own skills (personal) are not considered as 

the valid reason for restraining the other party. 

Under competition law  

Section 57 of the Competition Act, 2002 deals with the Restriction on disclosure of information. 

— 

Without the prior written permission of the enterprise, no information relating to any enterprise, 

which has been obtained by or on behalf of [the Commission or the Appellate Tribunal] for 

this Act, must be divulged other than in compliance with or for this Act or any other law now 

in effect.6  

Later it was amended in the year 2007 Competition amendment Bill as Clause 44 states. This 

section proposes to amend Section 57 of the Competition Act of 2002, which deals with 

restrictions on information disclosure. As a result of the proposal to create a new Chapter VIII-

A via Clause 43 of the Bill, it is proposed to put the Appellate Tribunal under the ambit of 

Section 57 of the Competition Act, 2002. The suggested change has a significant impact. 

The main purpose of introducing these laws is to protect the trade secrets and thereby 

maintaining the commercial secrecy of business rivals. 

In the Sterile industries v. Designated authority7 it was held that in the situation where there is 

no trust or anti-trust issues exists it is mandatory to keep the confidential information protected 

by the designated authority as it is the only way to prevent it from exploitation through 

competitive authorities. Section 41(3) of the Competition Act helps in safeguarding the 

information during its investigation. This section can be applied under Section 240 and Section 

240-A of Companies Act, 2013 if the investigation activities are undertaken in pursuance of 

the Director-General. 

Section 57 of the Competition Act, 2002 provides the information about the exceptions where 

confidentiality can be not claimed or the information has to be disclosed. 

(i) Waving of the right by the enterprise itself; and 

 
5 (1964) A. Guj. 215) 
6 Sec 57 of Competition Act, 2002 
7 (2006) 10 SCC 386 : (2003) 158 ELT 673 

37 

http://www.scconline.com/DocumentLink/ON163BuW


 Indian Journal of Corporate Law and Policy Volume I Issue I 

© 2021. Indian Journal of Corporate Law and Policy 

 

(ii) For this Act or any other law for the time being in force. 

Disclosure of the Identity of the Informant- The proviso to Regulation 6(a) of the Competition 

Commission of India (Lesser Penalty) Regulations, 2009 provides for the conditions under 

which the identity of the applicant may be disclosed, if: 

(a) The disclosure is mandated by law; or 

(b) The applicant has voluntarily consented to disclose in writing; or 

(c) The applicant discloses it publically. 

Grounds for Taking Away the Privacy of an Enterprise. During a Proceeding—Regulation 47 

of the Competition Commission of India (General) Regulations, 2009 requires the proceedings 

before Commission not to be open to the public. However, the Commission may direct 

otherwise and record the reasons for the same. The factors to be taken into account by the 

Competition Commission of India (CCI) while deciding on this matter are: 

(a) If no significant harm is caused to the party owing to the disclosure. 

(b) Level of encouragement in publishing the information. 

(c) Efficiency and smooth functioning of the proceeding. 

(d) Considerations for the Commissions such as its resources. 

According to Rule 7(3) of the Customs Tariff (Identification, Assessment and Collection of 

Anti-Dumping Duty on Dumped Articles and for Determination of Injury) Rules, 1995, if the 

designated authority concludes that the information does not need the protection of 

confidentiality, he can ‘disregard that information’.8 

In LM Ericsson (PUBL) v. Competition Commission of India 9  there was an issue of 

apprehension of leakage of confidential information which was provided to the Commission. 

The Delhi high court held that the Director-General and Employees of the company have a 

duty to protect the confidential information and they have to take care of additional measures 

to safeguard the information. 

Under company law 

 
8 Bhumesh Verma, Managing Partner and Shashank Saurabh, Student Researcher, Corp Comm Legal (2020) 

PL (CL) March 80 

9  2016 SCC OnLine Del 1951. 
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Generally in company law, the confidential agreement plays a vital role during the merging 

and acquisitions of a company.  

During the merger and acquisition, a company that is acquiring the target company has much 

access to its information. So it is necessary to an agreement with the company that it will not 

reveal the trade secrets of the target company and it will save the unpublished information 

within themselves. The people who have access to this unpublished information and any insider 

information may misuse them for their gains. To control these kinds of acts the Security 

Exchange Board of India has introduced some regulations. SEBI regulations 2015 provided 

information about the prohibition of Insider trading (PIT) and access to the Unpublished 

Sensitive Information (UPTI)  

Code of conduct of companies and fair disclosure 

Every company should draft its code of conduct and that should be per Schedule-A of PIT 

Regulations. PIT Regulations set some minimum regulation standards such as equality policy 

publications related to dividends etc., In the companies which are listed the Board of Directors 

have to take responsibility of monitoring and reporting the process of trading  

Concept of Chinese walls 

The company should adopt the Chinese wall policy to protect confidential information. In this 

policy the people who have continuous access to the confidential information must be separated 

from the people who deal with the sales and marketing, investing departments, and other such 

areas. The SEBI should restrict trading if the companies are trading through the client accounts 

and designate such a list as a grey market/ restricted list. If the company is holding an 

assignment for the listed company in any other securities with prior information of UPSI can 

also be restricted. These are restricted under Competition Act, 2002 which is replaced by 

MRTP Act, 1969. They restrict all the anti-competitive agreements along with abuse of 

dominance. 

Confidentiality under Insolvency law 

Under Insolvency and Bankruptcy Code, 2016 Clause 21 of Schedule 1 Prevent the insolvency 

professional from disclosing the information. However, he has every right to disclose the 

information whenever required by the law. Along with this, Section 29 (2) also speaks about 

keeping the information confidential. 
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Section 29(2) of Insolvency and Bankruptcy Code, 2016 is read as follows: 

The resolution professional shall provide the resolution applicant with access to all relevant 

information in both physical and electronic form, provided that the resolution applicant agrees 

to (a) comply with current law relating to confidentiality and insider trading; (b) protect any 

intellectual property of the corporate debtor it may have access to, and (c) abide by the 

resolution professional's recommendations.10 

VIII. SPRING BOARD THEORY 

This concept was first introduced in the Terrapin v. Builders supply Ltd11 in this case, was 

held that a person who has obtained any information which ought to be confidential should not 

be used in the springboard activities as it is considered a confidential communication. In this, 

the person who knows the information should not use that information for his gain even after 

the information was made public. It has been protected a long way and if at all there is leakage 

of this information to a competitor then the theory of springboard will protect the owner of this 

information from those who are trying to obtain it from illegal sources. 

IX. PRESENT SCENARIO AND THE EVOLUTION OF LAW 

EXPLAINED THROUGH SUNGRO CASE LAW 

Generally, the employers will try to protect the confidential information of the company by 

entering into confidential agreements with the employees. The general mistake of the 

companies is they try to fill all the needs with one single template which leads to uncertainties 

in most cases. 

Sungro Seeds Ltd. v Dr. S.K. Tripathi & Ors.12 

In this case, the plaintiff has employed 2 employees who are arrayed as defendants 1 and 2 of 

this case. The facts of this case include that the plaintiff company has developed a plant variety 

of Cauliflower and the defendants are the employees working in the same team who had some 

access to the sensitive information and signed an employment agreement to keep it confidential. 

The plaintiff has registered the specific plant variety of cauliflower SCFH 130 under the 

Protection of Plant Variety and Farmer’s Rights Act, 2001 for the protection and ownership. 

During the pendency of this application for the registration, the plaintiff got to know that the 

 
10 Sec29(2) of Insolvency and bankruptcy code, 2016 

 11 R.P.C. (1967) p.375 
12 (CS(OS) NO. 1163 of 2013) 
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Nuziveed seeds Co. has also applied for the registration of a new plant variety of Cauliflower 

with the same characteristics that were produced because of leakage of information of Plaintiff 

Company by defendants who are working as employees. 

 The plaintiff also alleged that defendant no. 3 has taken place in unfair competition by secretly 

obtaining the wrongful information from the plaintiff company by illegal means. The name of 

the plant variety developed by the plaintiff is Katreena and whereas the name of the new hybrid 

developed by the Nuziveed seeds Co. is Riya which was pending registration. The court in this 

regard held that since the registration is still pending the plaintiff cannot maintain the suit to 

restrict the defendants. But the court has responded on the part of misappropriation of 

confidential information by the defendants as.. in its eagerness to safeguard such a claimed 

right, the Courts would overstep the mandate of the Constitution if they accepted the plaintiff's 

sweeping presumption that it owns confidential information in something that is manifestly 

part of the community's material resource. 

In this scenario, the court has rejected the suit for lack of cause of action and referred to some 

of the cases where the action has been taken related to the employment agreements. We should 

always keep in mind that unlike the intellectual property rights like trade law and patent law 

the trade secrets and confidential agreements doesn’t have any specific law.13  

In Niranjan Shankar Golikar v Century Spinning & Manufacturing Co. Ltd.14 the court has 

held that the employee who has access to any special process of work in which employee has 

acquired the knowledge through training by the employer then it is necessary that the employee 

should not work in the same kind of company and that restriction is considered as reasonable 

and just. Later in the case of Percept D’Mark (India) (P) Ltd. v Zaheer Khan15 the Supreme 

Court held that the period of restraint from the work and its reasonability is difficult to weigh 

as it is subjective and depends on the facts of the case. However, it was held that any 

reasonability will not come under the purview of section 27 of the Indian Contract Act as any 

restriction on trade is void. 

Because the plaintiff's rights had not solidified under the PPVFR Act or any other statutorily 

recognized right in India, the High Court of Delhi in the Sungro case found that there could not 

be a blanket assumption of confidentiality because the plaintiff's rights had not formed under 

 
13 Navigators Logistics Ltd. v Kashif Qureshi (254 (2018) DLT 307) 
14 (AIR 1967 SC 1098) 
15 (2006) 4 SCC 227) 
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the PPVFR Act or any other statutorily recognized right in India. Employee agreements require 

a separate approach under Indian law, based on the results in the Sungro case and consideration 

of relevant case laws.  

Any restriction restricting an employee's right to trade, profession, or business would be void 

under Section 27 of the Indian Contracts Act, even if the employee agrees to it. As a result, 

protective clauses should be constructed in light of the Supreme Court's rulings in various cases. 

Furthermore, any intellectual property that has been registered under the PPVFR Act, Patents, 

Trademarks, Copyright, or Design regulations cannot be claimed as confidential. The employee 

agreement should include a distinction between the information that the employer has withheld 

as secret and the information that has been submitted for registration under any of the above 

laws.  

It is therefore critical to personalize employee agreements in India so that they stay enforceable 

and do not become a dead letter even though they have been signed and acknowledged by both 

the employer and the employees.  

X. CONCLUSION 

In India, it is still a much-heated debate whether to consider the trade secrets and confidential 

information under intellectual property rights or not as the concept is so perplexed and revolves 

around the rights and duties of parties. There is no particular statutory law that deals exclusively 

with these trade secrets and confidential agreements. There is only a judicial approach that is 

enhanced through various case laws which are purely based on the common law and equity 

principles. Though there is no solid comprehensive law established till now on this issue but 

the agreements can be enforceable as same as any other contracts under Indian Contract Act, 

1872. As India is developing rapidly at a global level and there is a huge inflow of foreign 

investments, it is considered as a dire need to fulfil the said lacunae as it boosts the Multi-

National Companies (MNC) to increase their investments in India. 

 

***** 
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MERGERS AND ACQUISITIONS IN DATA RICH 

INDUSTRIES: AN ANTI-TRUST ANALYSIS 

 

ABSTRACT 1 

The growth in the amount of information raises questions on the ways data is collected, used 

and protected. The potential misuse of sensitive personal data has triggered the need for 

legislative and regulatory actions worldwide. Privacy has been recognised as a fundamental 

right in almost all countries across the world. Thus, prevention of unauthorised access to 

personal data is necessary. However, data rich companies in this digital age often join hands 

together and invade the privacy of consumers including their decision-making power. When 

consumers search for a product, ads from a particular brand pop up repeatedly, even after 

their search is over, thus influencing them to buy the product from a particular brand.  The 

authors have attempted to study the relationship between competition law and privacy. The 

relevance of privacy as a competitive parameter in mergers and acquisitions has been 

explained. As analysis as to how privacy falls under non-price competition parameter is made. 

The authors have laid down certain yardsticks that can be used to assess the competition on 

data privacy. The paper also studies in detail the case of Facebook -WhatsApp merger. The 

paper further studies the Reliance -Facebook deal and flags how it could violate the privacy of 

the consumers with no regulatory authority in India. In conclusion, the authors state that the 

Zero-price platforms must be brought within the purview of competition law. Failure to bring 

the same will result in degradation of privacy policy thus resulting in establishment of 

monopoly power by data rich companies. Competition Commission of India has a significant 

role to play in the privacy aspect.  

 

 

 

 

 
1 Shaktivelan.M, School of Excellence in Law, Tamil Nadu Dr. Ambedkar Law University. 

  G.S. Shri Gayathri, School of Excellence in Law, Tamil Nadu Dr. Ambedkar Law University. 
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I. INTRODUCTION 

Data may be considered as the new oil in a modern economy. It is considered as one of the 

most precious commodities apropos economic value in today’s digital economy. Personal data 

has become an object of trade and companies compete to acquire the same. Data will play an 

increasingly fundamental role as a parameter of competition, with many consequences for 

today’s businesses. Data is collected and stored with minimum legal safeguards by business 

firms. Of late, privacy has gained considerable attention in competition law discussions, 

especially where companies in data-rich industries like Google/Double Click opt for a merger 

or acquisition. Such scenarios create privacy as well as anti-trust concerns. Antitrust laws play 

a significant role this new age digital economy. When data rich firms seek merger and 

acquisition, two major concerns crop up: (a) the privacy and rights of consumers and (b) a 

massive divide is created between businesses that can indulge in data mining and those that 

cannot. Since the aim of antitrust law is freedom of competition; economic efficiency, and 

protection of consumers and competitors, the regulation of consumer data in this digital 

economy would fall within the purview of antitrust regulations. 

Data rich companies keep a track on consumers and have a detailed information about their 

behaviour thus, leaving them with no choice to opt for some other brand. The algorithm is set 

in such a way that the consumers are influenced to support a particular brand or product always.  

A better product would be available in the market but due to lack of consumer data they may 

not be able to come in contact with the right customers who are forced to buy a particular 

product from a data rich company.  

II.  DATA: A CRITICAL RESOURCE 

Gathering of data is not a novel concept but the volume of data produced every day because of 

proliferation of devices, services and censors throughout the economy and society is new. In 

2016, IBM reported that 90% of the data in the world had been created in the past two years 

alone, at 2.5 quintillion bytes of data a day.2 All data may not be valuable, but it is an 

increasingly critical resource. Extracting information from data will makes it a valuable one. 

Digital data drives the economies of scale and scope globally, as it can be used, reused, copied 

 
2 Jack Loechner, 90% Of Today's Data Created In Two Years, Media Post (Sep. 17, 2020, 10:04 A.M.), 

https://www.mediapost.com/publications/article/291358/90-of-todays-data-created-in-two-years.html. 
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or moved and processed cheaply without any degradation at very fast pace.3 Data is a critical 

resource for companies as well as when larger sets of data are merged and then mined, they 

bring together new information that may enable a competitor or a seller, to better understand 

and exploit the market.4 Personal data has become so valuable that  many companies are willing 

to waive monetary payment for their digital services in order to gain access to it.5 Though not 

a currency, personal data has a monetary value. Beyond the economic value which it possesses 

it is also linked to the dignity, personality and autonomy of the individuals.  

 Privacy has become a flashpoint in digital transformation. There is a rapid increase in 

collection of personal data without people’s explicit awareness or usage of the same in ways 

not anticipated at the time of collection. Today, business firms have unfettered access to large 

volumes of personal data/information. Few years ago, when firms collected data for business 

strategies, consumers had sufficient control over the data they shared. However, it is not the 

same today - Data collected under traditional business model was limited one based on personal 

interaction, but big techs today haves’ access to boundless information regarding consumer 

behaviour, both individual and collective that can be easily obtained by running data mining 

algorithms on a variety of data sets. Companies not only know customer’s address, gender and 

birthday, but also multiple bits of other information such as household composition, purchasing 

history, dietary habits, frequency and duration of visits to physical and online stores, as well as 

information from other databases to expand the customer’s profile.6  

III. SIGNIFICANCE OF PRIVACY IN MERGER AND 

ACQUISITIONS 

Merger and acquisitions are extremely effective mechanisms for companies to achieve 

important business objectives. Competition authorities have a major role to play in preventing 

the accumulation of market power through mergers and acquisitions, where privacy protection 

becomes an intrinsic product quality. The European Commission (EC) has recognised privacy 

as a form of non - price competition parameter.7 Competition law enforcement have to consider 

 
3 OECD (2019), “Data in the digital age”, OECD Going Digital Policy Note, OECD, Paris, 

www.oecd.org/going-digital/data-in-the-digitalage.pdf. 
4 OECD (2016), “Big Data: Bringing Competition Policy to the Digital Era”, OECD, (Sep. 18, 2020, 10:07 

A.M.), https://one.oecd.org/document/DAF/COMP(2016)14/en/pdf. 
5 Chris Jay Hoofnagle Jan Whittington, “Free Accounting for the Costs of the Internet’s Most Popular Price”, 61 

UCLA L. REV. 606 (2014). 
6 Brad Howarth, How Tesco’s loyalty card transformed customer data tracking, CMO (Sep. 17, 2020, 10:04 

A.M.), 

https://www.cmo.com.au/article/575497/how-tesco-loyalty-card-transformed-customer-data-tracking 
7 Facebook/WhatsApp, para 174. 
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the data protection rights of the consumers and must interfere to control the market power in 

the digital economy.8 Competition law basically deals with competitive parameters, such as the 

factors to which consumers respond on markets such as price, choice, quality and innovation. 

Generally, companies compete for the acquisition of personal data but in rare cases specify a 

price for it. The data protection conditions offered to the consumers can reflect the parameters 

of quality, innovation and choice.9 Detrimental changes to important data conditions indicate 

exploitation of consumers or prohibited methods of competition. There is competition on data 

protection conditions. The privacy aspect can be brought under monetary competition law by 

virtue of theory of harm, wherein the personal data that is shared by the user in exchange for 

company’s services can be considered as the price which he has to pay when using a “free 

service”. This theory formed the basis of Bundeskartellamt investigation against Facebook for 

abusing its market power by infringing data protection rules.10 

 -Of late, consumer decision making is influenced by the level of privacy offered to individual 

and undertakings can engage in “competition on privacy.” Considering privacy as a significant 

and relevant parameter of non-price competition would have substantial implications for 

merger review and ultimately affect the decision to clear or block a merger. If, in its evaluation 

of whether a potential merger might greatly reduce the welfare of consumers with high privacy 

preferences, competition authorities could decide to prevent the acquisition of the few 

companies in the market providing services with better privacy protection when compared to 

others. The search engine DuckDuckGo gained popularity and is taking on Google because of 

its privacy policy. With data privacy becoming one of the most important features expected by 

consumers, DuckDuckGo gained popularity as it does not track users based on their browsing 

activity. Moreover, it does not store IP addresses or log any user information to create 

“personalised” search results thus attracting consumers with high privacy preferences.11 The 

development of digital market and omnipresence of data has compelled the enforcement 

 
8 Francisco Costa-Cabral and Orla Lynskey, Family Ties: The Intersection between Data Protection and 

Competition in EU Law, (Sep. 17, 2020, 10:04 A.M.), http://eprints.lse.ac.uk/68470/. 
9 Francisco Costa-Cabral and Orla Lynskey, Family Ties: The Intersection between Data Protection and 

Competition in EU Law, (Sep. 17, 2020, 10:04 A.M.), http://eprints.lse.ac.uk/68470/. 
10Bundeskartellamt, Bundeskartellamt initiates proceeding against Facebook on suspicion of having abused its 

market power by infringing data protection rules, (Sep. 17, 2020, 11:04 A.M.), 

https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2016/02_03_2016_Facebook.ht

ml. 

 
11 Sohini Mitter, [App Fridays] This pro-privacy search engine is taking on Google, and here’s why it should 

have your attention, YS (Sep. 18, 2020, 10:04 A.M.), https://yourstory.com/2019/09/app-fridays-duckduckgo-

search-engine-private-browser-google. 
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authorities to re-evaluate their merger assessment policies, which are largely focused on 

indicators of asset turnovers.  

III.I. HOW CAN COMPETITION ON DATA PROTECTION BE ASSESSED? 

The following principles offer some guidance as how to assess the quality of privacy offered 

by the various market players, in respect of a merger or abuse of dominance position. The 

quality of privacy could be potentially assessed by: 

• Collection minimisation as to what data is collected and is it the minimum required data 

to provide the good or service. It can be ascertained through requests to the relevant 

businesses and opinion of the expert.  

• Use minimisation by assessing as to what is the data used for, for how long is it stored, 

and who is it shared with? Again, competition agencies could evaluate this through 

business requests for information, and expert advice. 

• Transparency as to what information is provided to the user in terms of data collection 

and use and how is it provided? Privacy policies and other related disclosures could be 

evaluated and assessed for readability and ease of understanding.  

• User control as to whether the users can easily access, modify, delete and port their 

data; as to what choices do the user have? Expert assessment could assist in determining 

this aspect. 

• What security measures are in place to protect the data from unauthorized access, 

destruction, damage or accidental loss; Whether the business uses privacy enhancing 

technologies (PETs) such as end-to-end encryption, pseudonymisation and 

anonymization?  

• In considering mergers, many competition authorities send questionnaires to the 

merging parties and in certain cases, to their competitors. The survey could also include 

questions to ascertain whether privacy is significant aspect of competition in the 

relevant market, and whether it is something that consumers value. For example, in its 

consideration of the Microsoft/LinkedIn merger in 2016, the EC had undertaken a 

questionnaire of social network business to, among other things, better understand 

whether privacy is an important driver of competition and consumer choice in this 

market.12 

 
12 European Commission (2016), Case M.8124 – Microsoft/LinkedIn, EC (Sep. 18, 2020, 19:04 A.M.), 

https://ec.europa.eu/competition/mergers/cases/decisions/m8124_1349_5.pdf. 
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• For cases involving abuse of dominance, evidence of how the dominant business’s 

privacy practices have changed over time in response to different levels of competition 

in the market might also be useful evidence. The recent degradations in privacy on 

social media networks are due to high levels of market power leaving consumers with 

no alternative option.13 

III.II. THE CASE OF FACEBOOK/WHATSAPP MERGER: 

On February 19, 2014, Facebook had announced its decision to acquire WhatsApp for $19 

billion. As a response to significant backlash over the privacy concerns raised by this deal, both 

Facebook and WhatsApp promised users that nothing would change for WhatsApp users' 

privacy.  According to Tim Grossman, a senior branding consultant at Brand Union, one of the 

major reasons why so many millions have flocked to WhatsApp is the added level of privacy 

the brand provides. He states that in a world where every word you say echoes endlessly across 

the internet it was a communication channel where sharing could take place on a more 

contained level. However, much like Google's acquisition of Nest and Facebook's of Instagram, 

the purchase of WhatsApp by Facebook, has made consumer information accessible to a brand 

that they didn't buy into. It is this intrusion that can make it feel uncomfortable, as both you 

and your data are seized without your say-so, he added. 

Facebook offered the most widely used social network, and WhatsApp owned the leading 

messaging platform. The merger between the two companies has lot more to do with 

competition and privacy. The case demonstrates a typical merger of two horizontally 

differentiated products that provide consumers with a different price/privacy trade-off. 

WhatsApp was either free or, in some jurisdictions, it charged users with a nominal fee in 

exchange for an ad-free service where no personal data was collected, Facebook messaging 

services have always remained free, but involve the collection of data for target advertising 

purposes. The electronic privacy information centre had filed a complaint14 before FTC 

(Federal Trade Commission) over the deal, pressing the Commission to block the sale unless 

adequate privacy safeguard for WhatsApp user data were established. In response to the 

 
13 Srinivasan, D. (2019), “The Antitrust Case Against Facebook: A Monopolist’s Journey Towards Pervasive 

Surveillance in Spite of Consumers’ Preference for Privacy”, 16:1 Berkeley Business Law Journal, 40, 54-55 

(2019). 
14 EPIC Complaint, Request for Investigation, Injunction, and Other Relief Submitted by The Electronic Privacy 

Information Center and The Center for Digital Democracy,EPIC ( Sep. 15, 2020, 11:45 A.M.), 

https://epic.org/privacy/ftc/whatsapp/WhatsApp-Complaint.pdf. 
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complaint, the FTC had sent a letter15 to Facebook and WhatsApp warning the companies of 

their obligation to honour the privacy promises that they had made to WhatsApp users. The 

letter clearly explained that failure to obtain users' opt-in consent before changing WhatsApp 

privacy practices would be an unfair and deceptive trade practice and may also violate the 

FTC's 2012 Consent Order16 with Facebook. In spite of the privacy concerns, the merger was 

cleared both by the FTC and European Commission on the condition that the WhatsApp service 

would continue to honour previous privacy policies and obtain users’ consent before changing 

any of its policies.17 As of February 12, 2020 Electronic Privacy Information Centre (EPIC) is 

in federal court seeking to improve the FTC's proposed settlement with Facebook and to 

unwind the merger. 18 

On 25th of August, 2016, WhatsApp posted an entry to the company's official blog announcing 

the first update in more than 4 years to its Terms of Service and Privacy Policy “as part of our 

plans to test ways for people to communicate with businesses in the months ahead.”19 

WhatsApp further stated that it will share user account information "with Facebook and the 

Facebook family of companies, like the phone number you had verified when you registered 

with WhatsApp, as well as the last time you used our service." The companies plan to use 

WhatsApp account details to display "more appropriate Facebook ads" to users and to send 

marketing messages via WhatsApp to the users. The existing WhatsApp users were given 30 

days to prevent their personal data from being used and transferred to Facebook for advertising 

purpose. This, very clearly betrays WhatsApp’s commitment to privacy. The FTC is presently 

considering blocking the integration of Facebook and WhatsApp user data.20 

IV.  DIGITAL PRIVACY AND COMPETITION LAW IN INDIA 

India is considered as one of the largest and fastest growing markets for the digital consumers.21 

In terms of mobile applications, users in India have downloaded 12.3 billion applications in 

2018.22 Social media usage in the country has exploded in the past few years. India now has 

 
15 https://epic.org/privacy/internet/ftc/whatsapp/FTC-facebook-whatsapp-ltr.pdf. 
16 https://www.ftc.gov/sites/default/files/documents/cases/2012/08/120810facebookdo.pdf. 
17 European Commission (2014), Case No COMP/M.7217 - Facebook/WhatsApp, 

https://ec.europa.eu/competition/mergers/cases/decisions/m7217_20141003_20310_3962132 _EN.pdf. 
18 https://www.epic.org/privacy/facebook/2011-consent-order/US-NGOs-to-FTC-re-FB-Jan-2019.pdf. 
19 https://blog.whatsapp.com/looking-ahead-for-whats-app 
20 EPIC, FTC May Block Facebook Integration of WhatsApp User Data, EPIC ( Sep, 19, 2020, 13:44 P.M.), 

https://www.epic.org/2019/12/ftc-may-block-facebook-integra.html.  
21 Digital India: Technology to transform a connected nation https://www.mckinsey.com/business-

functions/mckinsey-digital/our-insights/digital-india-technology-to-transform-a-connected-nation#  
22 Indian telecom services performance indicators, Telecom regulatory Authority of India, as of September, 

2018. 
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294 million active users on social media platforms with over 200 million active users on instant 

messaging platforms like WhatsApp.23 Additionally, the average Indian spends around 17 

hours per week on social media, more than the United States and China.24 The number of 

downloads and usage has been driven by major drops in mobile data costs due to technical 

innovations by telecom providers in India.25 The most commonly downloaded and used digital 

products in India continue to be offered at zero-price — that is, products available to consumers 

without a monetary charge  from platforms such as Google and Facebook.26 As of now 

Facebook’s largest user-base is India, with over 241 million active users, surpassing the United 

States.27 Currently, Facebook supports 12 Indian local languages and its Express WiFi project 

is being rolled out across 20,000 hotspots across the country. Google controls almost 96% of 

the Internet search market in India with the product processing close to 5.6 billion searches per 

day worldwide.28 These Zero price platforms have control over the data of the consumers. 

There is a necessity to place the CCI, which is tasked with protecting the interest of consumers, 

in a position wherein it can tackle the systemic abuse of dominant position by firms when 

dealing with personal data, especially in the case of zero-price platforms. 

V.  FACEBOOK INVESTS IN JIO: 

As on 29Th July 2020, Jio has 385.43 million users. Jio turns out to be the leader in Telecom 

sector in country with 32% market share. On 23rd April 2020, there was an announcement that 

Jaadhu Holdings LLC (a wholly owned subsidiary of Facebook, is acquiring the stake in Jio 

Platforms. Facebook created this subsidiary earlier this year which would be acquiring a 9.99% 

minority stake in Jio. The deal, which is worth $5.7 billion dollars (₹43,574 crores), was 

approved by the Competition Commission of India on 24th June 2020.29 

A Study30 by CCI revealed that various e commerce players compromise platform neutrality 

by according preferential treatment to their own subsidiaries and related parties in marketing 

 
23 Bhsuhan Jatania, Anti-trust and Zero-price digital Platform: An Indian Regulatory Approach, DGN (Sep. 18, 

2020, 11:50 P.M.), https://datagovernance.org/files/research/IDFC_Bhusan_Antitrust_-_Paper_1.pdf. 
24 Ibid. 
25 Ibid. 
26 Ibid. 
27 Fuscaldo, D. “Facebook has more users in India than any other country” Investopedia (Sep. 18, 2020, 11:50 

P.M.), https://www.investopedia. com/news/facebook-now-has-more-users-india-any-other-country/.  
28 Bhsuhan Jatania, Anti-trust and Zero-price digital Platform: An Indian Regulatory Approach, DGN (Sep. 18, 

2020, 11:50 P.M.), https://datagovernance.org/files/research/IDFC_Bhusan_Antitrust_-_Paper_1.pdf. 
29PRESS RELEASE No. 15/2020-21, CCI approves acquisition of 9.99% stake in Jio Platforms by Jaadhu 

Holdings LLC, CCI (Sep. 19, 2020, 5:30 P.M.), https://www.cci.gov.in/node/5194. 
30Competition Commission of India, Market Study On E-Commerce In India Key Findings and Observations, 

CCI (June 27,2021, 6:15 P.M.), https://www.cci.gov.in/sites/default/files/whats_newdocument/Market-study-

on-e-Commerce-in-India.pdf. 
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and selling. The study also revealed that there is lack of transparency with regard to search 

rankings and user reviews. This results in e commerce platforms determining market outcomes 

such as sales, price, consumer traffic rather than the competitive merits of the product. This 

happens because of the platform’s exclusive access to massive transaction data and ability to 

control search rankings. Reliance Jio mart has already gone live on WhatsApp.31 The study 

further revealed that the e commerce platforms also engage in data masking wherein they refuse 

to share vital customer information with market participants on the guise of privacy while 

mining customer data themselves to launch their own products. 

 

V. I.  BIG THREAT TO PRIVACY 

Right to privacy is a fundamental right under Article 21. A nine-judge bench unanimously 

recognized right to privacy as an intrinsic part of right to life and personal liberty under Article 

21. The Apex Court also recognised the informational privacy in the digital world.32  

Jio has already been accused by its rivals on the Indian telecom market for predatory pricing, 

owing to the offering made to its new customers, in the form free data, unlimited calls and 

SMS, which lasted for months. However, the CCI denied the claims stating that it was due to 

the extensive resources and wealth of its parent company (Reliance Industries Limited) Jio was 

able to do it. Jio has made a significant impact in the telecom sector which was the responsible 

for driving many competitors out of market.  Whereas the number of telecom providers in the 

private sector was ten in the industry prior to Jio's launch in 2015, it has come down to three 

after its launch.33 

 

While Jio has 385.43 million users in India, Facebook, WhatsApp and Instagram have 

346.2million ,400million and 100million users respectively (Facebook has already acquired 

WhatsApp and Instagram). When two companies that already have a broad customer base and 

hold strong positions in separate markets come together, there are chances of it leading to 

market foreclosure through exclusive contracts with third party data service providers, use of 

bundling and binding strategies or denial of data access. 

 

 
31 Reliance JioMart goes live on WhatsApp, THE HINDU, (June 27,2021, 5:45 P.M.), 

https://www.thehindu.com/sci-tech/technology/internet/reliance-jiomart-goes-live-on-

whatsapp/article31442647.ece 
32 Justice K.S. Puttaswamy (Retired) v Union of India (2017) 10 SCC 1.  
33Bhuma Shrivastava, How India's Richest Man Shook Up Its Phone Industry, in Charts, BLOOMBERG (Sep. 

19, 2020, 5:30 P.M.), https://www.bloomberg.com/news/articles/2018-10-16/how-india-s-richest-man-shook-

up-its-phone-industry-in-charts. 
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Non-price considerations such as creativity, product quality and privacy security are extremely 

important in industries such as telecommunications and social media, where services are 

provided for free. In the merger of Bazaarvoice and PowerReviews, the US Department of 

Justice adopted a line of reasoning in which the said merger was not approved because it could 

potentially monopolise data, creating high barriers to entry into the market.34  

 

Access between two existing companies to data can prevent new entrants from accessing the 

same form of data, thus, creating high barriers to market entry. Privacy security being one of 

the most important non-price competition considerations in sectors where the service itself is 

delivered for free, has considerable significance. The collection of large quantities of data, 

combined with targeted ads, results in the lack of privacy for the customers. Though on Jio's 

website the privacy policy states "We do not sell or rent personal information to any third-party 

entities", certain exceptions to the same has also been stated in the policy. There are two 

important clauses which has to be addressed. The first one being mergers or acquisitions 

wherein Jio has to share the information provided by the customers with other business 

entities.35 Secondly, with partners who provide a host of services including contact information 

verification, payment processing, customer service, website hosting, data analysis, 

infrastructure provision, IT services, and other similar services. 36 The Jio-Facebook deal would 

place Facebook in the category of 'Partner’. These two subclauses in the privacy policy are 

major loopholes where the corporate can exploit the personal data which ultimately a major 

concern to the privacy. 

 

Justice BN Srikrishna has raised a red flag over the lack of a data regulator to oversee privacy 

concerns originating from Reliance Jio-Facebook deal.  According to Justice BN Srikrishna 

such a “data deal happened precisely because there is no law” and “Data regulation 

becomes a big issue there, because of absence of regulator”.37 This point needs to be 

addressed deeply, because countries like U.S.A have dedicated regulatory authority called 

FTC38 which deals with the privacy laws and privacy protection regulations likewise England 

 
34 U.S. V. BAZAARVOICE, INC, https://www.justice.gov/atr/case/us-v-bazaarvoice-inc. 
35 JIO, Privacy Policy, https://www.jio.com/en-in/privacy-policy. 
36 Ibid.  
37Rukmini Rao, Justice Srikrishna red flags Reliance Jio-Facebook deal on data privacy, lack of regulator , 

BUSINESSTODAY (Sep. 20, 2020, 10:06 A.M.), https://www.businesstoday.in/current/corporate/justice-

srikrishna-red-flags-reliance-jio-facebook-deal-on-data-privacy-lack-of-regulator/story/403571.html. 
38 FTC, Protecting Consumer privacy security, FTC (Sep. 20, 2020, 10:08 A.M.), https://www.ftc.gov/news-

events/media-resources/protecting-consumer-privacy-security. 
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has Information Commissioner's Office (ICO) to promote data privacy for individuals. Till 

date, there is no specific body or authority in India to protect the privacy of individuals. For 

the first time in India, the Personal Data Protection Bill, 201939 contains the provisions 

regarding the Establishment and incorporation of   Data Protection Authority of India which 

will act as dedicated authority for protection of personal data of individuals. 

VI. SUGGESTIONS: 

➢ The Competition Commission of India should not exclude zero-price platforms from 

the horizon of competition law because they do not charge any monetary price to users. 

A suitable amendment regarding the same is advisable. 

➢  Zero-price platforms should be looked upon as operating in distinct but companion 

markets of acquiring users and digital advertising. 

➢  The Competition Commission of India should evaluate control over user data exercised 

by zero-price platforms on a case-to-case basis as a key component of scrutiny to 

establish dominance. 

➢ The loss of control over data has to be regarded as a per se standard that the CCI should 

consider when dealing with zero-price platforms. 

➢  The determination that the conduct of a zero-price platform has violated this intrinsic 

standard creates a presumption of abuse against such platform which must result in a 

remedial decision by the CCI, unless the platform presents strong evidence to rebut 

such presumption. 

➢ Data protection bill has to be passed and a dedicated authority to protect the personal 

data of individuals is the need of the hour. 

 

VII.  CONCLUSION 

Digital surveillance is not simply an inevitable by-product of how the internet works. Promises 

of privacy were the deciding factors that had tipped the early market in Facebook’s favour, 

away from My Space. Thus, degradation of privacy levels by such data rich industries via 

mergers and acquisitions violate the interests of the consumers. Although, data as a potential 

anti-competitive concern is not a new issue, what has changed dramatically in recent years is 

the size and scope of the data that companies collect, use, and store.  Competitive authorities 

have a significant role in promoting privacy. Though it is a new challenge to the competition 

policy, competition agencies must invest in understanding the competitive dynamics involving 

 
39 https://www.meity.gov.in/writereaddata/files/Personal_Data_Protection_Bill,2018.pdf 
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consumer data and co-operate with agencies that are established for protecting data and 

consumer policy. The scope of competition law has to be expanded to protect the welfare of 

the consumers. Monopolists march towards persuasive surveillance should not be allowed to 

surpass the privacy preference of consumers.   

 

***** 
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REGULATING PROXY ADVISORS IN INDIA – A NEED TO IRON OUT THE 

CREASES 

 

ABSTRACT 1 

 

The corporate governance structure in India has evolved over the years owing to the role   played 

by shareholders in the working of a company. Shareholder holding equity shares of any company 

reflects more than an investment-return relationship and plays a key role in decision making. The 

voting rights exercised by shareholders are quintessential in deciding the current and shaping the 

future business of the company. However, exercising such rights requires expertise in corporate 

governance which not all shareholders possess. This has led to the emergence of Proxy Advisors: 

expert service providers in corporate affairs. Proxy advisory firms provide advisory services to 

the shareholders, advising them on voting their shares at a shareholder meeting on different 

agendas The functioning of proxy advisors is either unregulated or nearly regulated across several 

jurisdictions via codes and circulars. In India, proxy advisors have enjoyed an independent legal 

status with minimal compliances. However, lately, the role of proxy advisors has raised several 

flags highlighting discrepancies in the current corporate governance structure. By the very nature 

of the business of proxy advisors, there is a possibility that these firms may end up controlling the 

governance of any company. The recommendations provided by proxy advisors are capable of 

being extended in self-interest, thereby leaving them in the shoes of the shareholders. This could 

force the management of the company to opt for unconventional business plans and could also be 

detrimental to collective shareholder interest. The recent reforms in the corporate governance 

regime in India have redefined the roles of proxy advisors to the extent of supervision and 

regulation. Therefore, it is of paramount importance to ponder upon the practices and regulation 

of proxy advisors in the current scenario.  

  

 
1 Umang Agarwal, National University of Study and Research in Law, Ranchi  

  Rishabh Mishra, , National University of Study and Research in Law, Ranchi 
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I. INTRODUCTION 

Holding equity shares of any company is more than an investment-return relationship. Apart 

from ensuring dividends, equity shares empower or rather entrust the shareholders with the 

imperative responsibilities such as the appointment of directors, the appointment of auditors and 

most importantly voting rights that ultimately leads to crucial corporate decision making. 

However, exercising such rights and powers requires expertise in corporate governance which not 

all shareholders possess. Moreover, sometimes there can be a situation when a person holding an 

inconsequential number of shares of a company chooses to forego or delegate these 

responsibilities.  

It is in such circumstances, that the role of ‘proxy advisory firms’ takes the centre stage. Proxy 

advisory firms provide advisory services to the shareholders, advising them on voting their shares 

at a shareholder meeting on different agendas. Furthermore, shareholders may appoint such proxy 

advisors to cast votes on their behalf which are commonly known as ‘proxy votes.’ 

Prima facie proxy advisors may seem to be self-regulated just like any other service provider 

firm. However, delving a bit deeper suggests otherwise. By the very nature of the business of proxy 

advisors, there is a possibility that these firms may end up controlling the governance of any 

company. This is because the shareholders tend to follow the recommendations of the proxy 

advisors. Since the individual retail investor holds a negligible number of shares, the threat 

becomes much more serious when the institutional investors such as mutual funds and assets 

management companies who hold a substantial number of shares of any company, hire the services 

of the proxy advisors. In such a situation, it is the proxy advisor firms who indirectly influence the 

corporate decision making which ideally should be the job of the shareholders. 

The effect of standing in the shoes of the shareholders can have serious consequences in 

corporate governance. Even though the only objective of the proxy advisory firms while making 

the recommendations should be the value maximization of the shareholder, it is plausible that their 

recommendations do reflect other considerations of personal interest. It is in this light, the authors 

in this paper have first highlighted the oddity nature of the proxy advisory business model 

considering recent instances. The various regulations in force governing the proxy advisors 

including the recent Circulars issued by the Securities and Exchange Board of India (“SEBI”) 

dated 03.08.2020 and 04.082020 lays down the procedural guidelines as well as grievance 
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redressal forum. The paper highlights the key provisions of regulations governing the proxy 

advisors in parallel jurisdictions such as the US and Europe in the backdrop of drawbacks in the 

Indian regime of governing proxy advisors. Lastly, this paper discusses some possible suggestions 

and measures that can be adopted by the SEBI in safeguarding the interest of all the stakeholders 

in corporate governance.  

II. UNDERSTANDING THE ODD NATURE OF THE PROXY ADVISORY 

BUSINESS MODEL 

It would be the biggest fallacy to consider the proxy advisory firms with just any other service 

provider firms. As discussed above, by the very nature of the business of proxy advisors, there is 

a possibility that it can end up owning and controlling the governance of any corporate entity. This 

is because a single advisory firm may have multiple clients including different institutional 

investors as well as retail investors. The very reason all these clients choose to avail the services 

of proxy advisors that too at exorbitant prices, is the faith in the expertise of such proxy advisors 

in the field of corporate governance. It is, therefore, any recommendations made by such firms, 

the shareholders tend to follow such recommendations and hence if many retail, as well as 

institutional investors of a corporate entity, are following the recommendations of a single advisory 

firm, the effect would be that such firms itself are making the governance decision for the 

respective corporate entity. For instance, in the United States, Institutional Shareholder Services 

(ISS) and Glass Lewis are the two major proxy advisory firms, which when combined, controls 

approximately 97% of the proxy advisory market and consequently, these two firms end up 

controlling nearly 38% of shareholder votes in the US. It is estimated that based on suggestions 

and recommendations of these two firms, a total of around 600 billion shares voted at about 13,000 

shareholder meetings in 2019.2 Keeping aside this odd nature of the business of proxy advisors, 

this monopoly enjoyed by them in the market further makes these firms so powerful that they can 

serve akin to quasi-regulators to capital markets. 

For an instance, on September 3, 2001, two IT tech companies Hewlett-Packard (“HP”) and 

Compaq announced a mega-merger creating an $87 billion global technology leader.3 Key 

 
2 Ike Brannon, Diminishing the Power of Proxy Advisory Firms, (Nov. 10, 2020, 3:44PM), 

https://www.sec.gov/comments/s7-22-19/s72219-6702944-206071.pdf. 
3 Hewlett-Packard, Press Release dated 03.09.2001, (Nov. 10, 2020, 10:44PM), https://www8.hp.com/us/en/hp-

news/press-release.html?id=230610.  
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shareholders of HP decided to oppose the deal including the Packard Foundation which held more 

than 10% of HP's shares. The heirs of the founding HP families also opposed the merger making 

a total dissent of roughly 18% of HP's shares. Despite this, both the companies were successfully 

merged. The credit goes to the ISS recommendation in favour of the merger to the large money 

managers who controlled about 23% of HP's outstanding shares.4 It was observed that 

recommending in favour of the merger despite the declining value of the HP was not in alignment 

with the interests of value-maximizing HP shareholders.5 

Recently, India has also witnessed the increased role of proxy advisors in corporate 

governance. The ongoing tussle between the Ratan Tata and Cyrus Mistry factions at the Tata 

Group is a fine example and a perfect opportunity to assess the influence that the proxy advisors 

have on such decisions. For heading one of the biggest industrial chains in India, proxy advisory 

firm InGovern Research Services Pvt. Ltd has recommended the minority shareholders of Tata 

group companies for the removal of Cyrus P. Mistry as director from the board of the operating 

companies and to vote against the resolution as Tata Sons Ltd hasn’t provided “any compelling 

reasons".6 

In India also, the proxy advisory business is controlled and owned by a handful of institutions 

namely Institutional Investor Advisory Services India Limited (“IiAS”), Stakeholders 

Empowerment Services (“SES”), Institutional Shareholder Services India Private Limited 

(“ISSIPL”), Ingovern Research Services Private Ltd (“IRSPL”) and hence it becomes much more 

important to understand the legal position in India regulating such firms. 

III. PROXY ADVISORS: LEGAL POSITION IN INDIA 

i. SEBI (Research Analyst) Regulations, 2014 

In India, the services rendered by proxy advisors are governed by the SEBI (Research Analyst) 

Regulations, 20147 (“the Regulations”). The provisions of the Regulations primarily dealing with 

 
4 Luisa Beltran, ISS Back HP-Compaq Merger, CNN Money, (Nov. 11, 2020, 1:10 PM), 

http://money.cnn.com/2002/03/05/deals/iss_hp/index.htm. 
5 Ibid. 
6 Sapna Agarwal, InGovern tells shareholders to vote against Tata resolution to remove Mistry, (Nov. 12, 2020, 09:40 

PM), https://www.livemint.com/Companies/IjX79ZEzsxCVUmWgQTMDgK/Vote-against-resolution-to-remove-

Cyrus-Mistry-InGovern-tel.html. 
7 SEBI (Research Analyst) Regulations, 2014, https://www.sebi.gov.in/legal/regulations/sep-2014/sebi-research-

analysts-regulations-2014_27895.html. 
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the research analyst apply mutatis mutandis to the proxy advisors. A proxy advisor as per the 

Regulation is any person ‘who provides advice’, in any form or manner, ‘to institutional investor 

or shareholder of a company’. The nature of advice so provided is defined to include 

‘recommendations on public offer or voting recommendation on agenda items.’ 

As per the Regulations, every proxy advisory firm is required to obtain a certificate of 

registration from SEBI before commencing its business. In addition to the general requirement of 

disclosure of internal policies, limitation on publication of research reports and recommendations, 

the Regulation requires specific disclosures by proxy advisors. As per Regulation 23, proxy 

advisors are additionally required to disclose – i) the extent of research involved in a 

recommendation, and ii) policy and procedure for interacting with issuers. 

ii. Code of Conduct 

The nature of advice provided by proxy advisors has a significant impact on the working of 

the company. Since voting recommendations issued by these firms affect the shareholder's interest 

they must be issued with due diligence. Regulation 24(2) subscribes to a Code of Conduct (“CoC”) 

for the entities undertaking research activities. Accordingly, a proxy advisor is bound by the CoC 

to act honestly and in good faith. A proxy advisor while conducting research has to act with due 

skill and care, ensuring a thorough analysis while preparing the report. The employees of the firm 

are required to maintain confidentiality as to the report and showcase the utmost professional 

standards. The key responsibility as to regulatory and legal compliance is attached to the senior 

management of the firm. Facts as to conflict of interest are required to be disclosed to avoid 

impartiality. The CoC though endeavours to prescribe the best market practices but were found to 

be not sufficient to regulate the functioning of proxy advisors.  

iii. Working Group on Proxy Advisors 

To review the functioning of the proxy advisors SEBI formed a Working Group in 2018. In 

2019, the Working Group submitted its report suggesting key changes.8 The report initially 

recognized proxy advisors as a heterogeneous mix with no single business model. Further, the 

report of the working group finds that the impact of proxy advisors on corporate governance has 

 
8 Security Excahnge Board of India, Report of the Working Group on proxy Advisors, 

https://www.sebi.gov.in/reports/reports/jul-2019/report-of-working-group-on-issues-concerning-proxy-advisors-

seeking-public-comments_43710.html. 
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been mostly positive. Proxy advisors have not only enabled domestic investors to make voting 

decisions in a short period but has only helped foreign investors to make the informed exercise of 

their voting rights. The role of proxy advisors has encouraged shareholder activism forcing 

companies to adopt higher disclosure norms. 

However, the report points out certain downsides to the practices adopted by the proxy advisor. 

One such downside is robo-voting i.e. strict voting by investors based on the advice provided by 

the proxy advisory firm without any application of mind. Incidences of robo-voting delegate 

excessive powers in the hands of the proxy advisors. It also forces the companies to adopt policies, 

to the like of these firms. The firms are also found to be reluctant of the factual errors in their 

reports which also impacts the voting outcomes. The Working Group based on its research 

recommended that no additional regulation is required vis-à-vis proxy advisors. It further 

recommended that SEBI should provide for a grievance redressal procedure for the companies and 

a CoC for proxy advisors on a comply or explain basis. 

iv. SEBI Circulars dated 03rd August 2020 and 04th August 2020 

On 3rd August 2020, SEBI issued a circular laying down Procedural Guidelines for Proxy 

Advisors.9 As per the circular, proxy advisors are required to formulate their voting 

recommendation policies and review the same annually. They are also required to alert the clients 

regarding factual errors and material revision in the report within 24 hours. Further, a proxy 

advisory firm has to share its report with the client and the company both, and each advisory 

document must disclose conflict of interest. A proper sharing policy is required to be framed by 

the firm to provide timelines for comments/clarifications from the company. Any comment so 

received is required to be included as an addendum to the report. The guideline is framed keeping 

in mind the recommendations of the working group and is framed to promote transparency and 

accountability on the part of proxy advisory firms. 

Further, SEBI vide its circular dated 04th August 2020,10 provided for a grievance resolution 

between listed entities and the registered proxy advisors. A listed company may approach the SEBI 

 
9 SEBI, Circular No.: SEBI/HO/IMD/DF1/CIR/P/2020/147, (Nov. 10, 2020, 4:44 PM), 

https://www.sebi.gov.in/legal/circulars/aug-2020/procedural-guidelines-for-proxy-advisors_47250.html. 
10 SEBI, Circular No.: SEBI/HO/CFD/CMD1/CIR/P/2020/119, (Nov. 10, 2020, 5:00 PM), 

https://www.sebi.gov.in/legal/circulars/aug-2020/grievance-resolution-between-listed-entities-and-proxy-

advisers_47252.html. 
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for non-compliance by a proxy advisor of the provisions of the CoC under Regulation 24(2) read 

with Regulation 23(1) of the 2014 Regulations and the procedural guidelines for proxy advisors. 

The grievance resolution by SEBI could be considered as a major relief for the listed companies 

who were otherwise intimidated by the growing influence of the proxy advisors. The new 

framework laid down in the above SEBI circulars is mandatory to be complied with by the proxy 

advisory firms in India. The grievance resolution process though provides an opportunity to 

approach SEBI for the non-compliance of regulations by proxy advisors but is silent on the 

expected repercussions for such non-compliance.  

IV. REGULATION OF PROXY ADVISORS IN PARALLEL 

JURISDICTIONS 

i. Considering ‘Recommendation’ as ‘Solicitation’ – The US Approach 

The primary regulation governing proxy advisors in the US is the Investment Advisors Act, 

1940 (“Advisors Act”). It prescribes the adoption of such policies and procedures which ensures 

that the recommendations are in the best interests of the shareholders.11 Meaning thereby, there 

should be no conflict of interest between the company and the shareholders.  Moreover, the US 

Securities and Exchange Commission (“SEC”) outrightly prohibits the advisors to rely on the 

recommendations and advice of a third-party proxy advisor. 

Last year on August 21, 2019, SEC issued two new guidances: Commission Guidance 

Regarding Proxy Voting Responsibilities of Investment Advisers and Commission Interpretation 

and Guidance Regarding the Applicability of the Proxy Rules. Through these two guidances, SEC 

brought in some major changes regarding the role of proxy advisors in the proxy voting process 

which tries to make the proxy advisory firms more accountable. This includes two major 

highlighting points. Firstly, SEC made it clear that any recommendation made by a proxy advisor 

would be considered a solicitation under the federal proxy rules.12 Secondly, the SEC clarified its 

 
11 Investment Advisor’s Act, 1940, Rule 206(4)-6. 
12 Commission Interpretation and Guidance Regarding the Applicability of the Proxy Rules, (Nov. 10, 2020, 3:00 

PM), https://www.sec.gov/rules/interp/2019/34-86721.pdf. 
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view of the policies and procedures investment advisors should adopt to better fulfil their fiduciary 

duties to clients.13 

Again, on July 22, 2020, SEC adopted new amendments to the proxy rules.14 It also published 

new supplementary guidance15 to investment advisers addressing how advisers should consider 

company responses in light of the new amendments to the proxy rules. Through this recent 

amendment, the SEC amended the definition of ‘solicitation’ in Rule 14a-1(l) of the Federal Proxy 

Rules, which now reads as “to codify its longstanding view that proxy voting advice generally 

constitutes a solicitation within the meaning of Section 14(a) of the Exchange Act.” 

This interpretation of ‘recommendation’ of the proxy advisors as ‘solicitation’ is a key step in 

the right direction taken at right time. It would enable the SEC to subject the proxy advisory 

opinions to the antifraud provisions under Rule 14a-9, which extends to “opinions, reasons, 

recommendations or beliefs.” Moreover, the amended Rule 14a-9 will further prohibit any 

solicitation containing false or misleading statements or omitting a material fact. 

ii. The ‘Comply or Explain’ - European Union Approach 

For nations forming the part of the European Union, there is currently no umbrella regulation 

that applies directly to the proxy advisors. However, the EU provides a framework for the exercise 

of voting rights by several institutional investors. Undertakings for Collective Investment in 

Transferable Securities management companies as per a 2010 Directive16 required to ensure the 

formulation of effective voting policies for the exercise of voting rights within a managed 

portfolio. The policy requirement may have a parallel application to Alternative Investment Fund 

Managers. 

Additionally, a review of the domestic regulations of the individual member states reflects 

well-established corporate governance standards applicable to issuers. A common principle of 

corporate governance – comply or explain approach, is well recognized among several EU 

jurisdictions. The ‘comply or explain’ approach enables the issuer company to adopt corporate 

 
13 Commission Guidance Regarding Proxy Voting Responsibilities of Investment Advisors, (Nov. 10, 2020, 3:30 PM), 

https://www.sec.gov/rules/interp/2019/ia-5325.pdf. 
14 https://www.sec.gov/rules/final/2020/34-89372.pdf. 
15 https://www.sec.gov/rules/policy/2020/ia-5547.pdf. 
16 Commission Directive 2010/43/EU of 1 July 2010, (Nov. 10, 2020, 3:44 PM), https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX%3A32010L0043. 
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governance standards in a manner that is effective & reflective of their business model. On the 

other hand, it enables the investors, to monitor the ways those standards have been applied. 

Within the EU jurisdiction issuing board members are required to adhere to the codes of 

corporate governance. Where a particular governance structure is adopted, the board is accountable 

to the shareholders for its efficiency. However, the responsibility as to voting decisions and risk 

management vests with the investor company.17 The comply or explain model of the EU in 

principle has played a guiding role in the development of proxy advisory regulations in India.  

iii. Proxy Advisors (Shareholders Rights) Regulations 2019 

The Proxy Advisors (Shareholders Right) Regulations 2019,18 mandates proxy advisory firms 

registered in the UK to disclose the code of conduct observed by them. It endeavours to establish 

a penalty-based regime, allowing any person to file a complaint with the Financial Conduct 

Authority (“FCA”) for non-compliance by a proxy advisory firm. The FCA is accordingly required 

to provide for the procedural and policy statement vis-à-vis the imposition of penalty. However, 

before imposing any penalty FCA is required to serve a warning notice to the proxy advisory firm, 

enabling it a chance to make representations. The impugned penalty-based regime has been crucial 

in deterring proxy advisors from indulging in fraudulent and misleading recommendations, thereby 

boosting confidence among shareholders. Furthermore, the complaint redressal mechanism under 

the FCA increases market scrutiny for proxy advisors and provides for a quick grievance 

resolution. 

iv. UK’s Stewardship Code (2020) 

The UK Stewardship Code 202019 (“the Code”) contains a revised set of principles for asset 

managers and service providers. Under the Code, there are six principles applicable to proxy 

advisory firms. Principle 1 (for service providers) of the Code provides that signatories to the Code 

are required to disclose the purpose and strategy of the services undertaken by them. Service 

providers including proxy advisors are expected to put the best interest of the client first while 

 
17 Discussion Paper An Overview of the Proxy Advisory Industry. Considerations on Possible Policy Options, (Nov. 

10, 2020, 3:50 PM) https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-212.pdf. 
18 The Proxy Advisors (Shareholders Right) Regulations 2019, (Nov. 12, 2020, 3:44 PM), 

https://www.legislation.gov.uk/uksi/2019/926/pdfs/uksi_20190926_en.pdf. 
19 The UK Stewardship Code 2020, available at, https://www.frc.org.uk/getattachment/5aae591d-d9d3-4cf4-814a-

d14e156a1d87/Stewardship-Code_Dec-19-Final-Corrected.pdf. 
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sharing recommendations.20 The Code establishes the principle of effective communication 

between the proxy advisory firm and the client. The firms are required to explain and disclose the 

client’s feedback and views concerning the advisory services rendered by them. The feedback 

mechanism from the clients is unique to the Code and helps in ensuring transparency and 

accountability. However, the Code is of guiding nature and lacks mandatory application. 

v. The Dutch Corporate Governance Code (2016) 

The Dutch Corporate Governance Code incorporates a specific provision for shareholders and 

their engagement with proxy advisors. Provision 4.3.1 states that a shareholder should exercise his 

voting rights in a manner as it deems fit. A shareholder indulging in voting advice of a third party 

is expected to form his judgement on the voting policy or the advice so provided.21 

vi. Canada 

In a recent development, the Canadian Securities Administrators (“CSA”) adopted National 

Policy 25-201 Guidance for Proxy Advisory Firms (“the Policy”).22 The Policy provides that the 

proxy advisory firms are required to maintain policies and procedures to mitigate the actual or 

potential conflicts of interest that could influence research, analysis, or voting recommendations. 

Policies or processes so adopted must be regularly evaluated to ensure they remain appropriate 

and legally compliant. Further, the hiring of an individual by a proxy advisory firm is to be done 

keeping in mind the skill and experience required in the formulation of voting recommendations. 

The Policy encourages proxy advisory firms that their proxy voting guideline should avoid a "one-

size-fits-all" approach. 

V. SUGGESTIONS AND CONCLUSION 

The concept of proxy advisors in India was developed only in 2010 after a SEBI circular on 

mutual funds and is still in its nascent stage. Over the years, they have rendered quintessential 

assistance to shareholders through corporate expertise and in-depth research on the exercise of 

voting rights. At the same time, the aspersions of proxy advisors standing in the shoes of 

shareholders and controlling the company cannot be ruled out. The current regulatory framework 

 
20 Principle 3, The UK Stewardship Code 2020. 
21 Dutch Corporate Governance Code, 2016, available at, https://www.mccg.nl/download/?id=3367. 
22 CSA Notice of Publication – National Policy 25-201 Guidance for Proxy Advisory Firms, available at, 

https://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20150430_25-201-proxy-advisory.htm. 
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though ensures checks and balances upon the proxy advisors; however, it fails drastically in 

imputing liability for ethical and legal misconduct.  

As stated above, in the recent circular dated 04th August 2020,23 SEBI provides a ‘grievance 

resolution’ clause between listed entities and the registered proxy advisors. What is noteworthy 

here is that only the listed companies have been given the option to approach SEBI for non-

compliance by a proxy advisor. Though this grievance resolution is a much-needed step from SEBI 

but limiting it only to the listed companies rings the alarming bell. Since it is not only the 

companies who are aggrieved by the non-compliances of proxy advisors but also the shareholders. 

Shareholders voting on the recommendation of the proxy advisors which is motivated by the 

personal interest or factual inaccuracy have no remedy at their disposal. The validity of votes so 

cast also suffers from legal limbo. 

Moreover, there is a lack of any liability provision for the misconduct of proxy advisory firms. 

It is time that SEBI draws inspiration from major parallel markets such as the US and EU who 

have periodically revamped the corporate governance structure surrounding proxy advisory 

business. By interpreting the ‘recommendation’ of the proxy advisors as ‘solicitation’, the US had 

made sure that any misleading recommendation of the proxy advisors does not go unpunished as 

any misleading solicitation in the US can be very well prosecuted under anti-fraud provisions. 

Similarly, a penalty based regulatory framework in the EU establishes a liability regime for any 

non-compliance by a proxy advisor.  

Further, SEBI needs to demarcate the consulting services provided by proxy advisory firms to 

limited companies & the voting recommendations rendered by it to the shareholder of that 

company. Mere disclosure of conflict of interest is not enough to cure the potential partiality & 

vested interest of proxy advisors in the recommendations they provide. Recommendations 

suffering from ulterior motives of proxy advisory firms can hamper the best interest of the 

shareholders. Thus, all the stakeholders must come together to establish a more transparent & 

effective corporate structure for proxy advisors. In India, proxy advisors could play an inclusive 

 
23 SEBI, Circular No.: SEBI/HO/CFD/CMD1/CIR/P/2020/119, (Nov. 13, 2020, 3:00 PM), 

https://www.sebi.gov.in/legal/circulars/aug-2020/grievance-resolution-between-listed-entities-and-proxy-

advisers_47252.html. 
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role by encouraging the shareholders to consciously exercise voting rights. The only requirement 

being that such recommendation should be a reflection of best market & regulatory practices. 

 

***** 
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EQUITY CROWDFUNDING - A COMPARATIVE ANALYSIS 

AMONG USA, CHINA AND INDIA’ 

 

ABSTRACT 1 

 

Crowdfunding is one of the methods of raiding finances for business ventures. Mostly seem to be 

availed by start-ups in India. The paper is essentially an attempt to look into the need for the 

regulation in this field, since we also notice crowdfunding in the pandemic. The idea is to initiate 

a thought of process with the introduction to such financing system followed by the case studies 

highlighting the emergence and existence of such regulations in the Chinese and the American 

economy. The objective seems to be satisfied when the case studies help us analyze the 

inefficiencies, associated risks and the awareness about the urgent need to regulate. A glimpse of 

application of Section 42 of The Indian Companies Act and The SEBI (Alternative Investments 

Funds) Regulations 2011 has been used to identify the current regime which monitors such 

financial undertakings. Since there has been a consultation paper to this effect by the SEBI the 

paper furthers the questions raised in the same and the author has identified certain issues which 

still should be considered by SEBI. Concluding constructively is an attempt to suggest certain 

measures to be communicated to the investors and to ignite an idea of how other alternative modes 

of financing could be less risky. We need to have a balance in start-up development and investor 

protection as both are equally a matter of concern.  

 

 

 

 
1 Nehal Bohara, NALSAR University of Law, Hyderabad. 
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I. CROWDFUNDING  

Crowdfunding is the use of small amount of moneys through a large number of people funding a 

particular project for a business through online web-based platforms.2 The funders are motivated 

as they are connected with the start up having common values, visions or interests.3 Even Droff 

while mentioning Obama’s speech points out how he believed that this will be a platform for the 

Americans to invest in start-ups they believe in. Syndication is one of the ways in which Chinese 

equity crowdfunding works, as “angels+ backers” model.4 The model ends up creating a limited 

partnership of the angel investor and the backers which further invest in the startup. The backers 

not really invest because of the goodwill of the angel5 but they rely on the due diligence results 

and the negotiated project valuation presentation by the angel. Direct investment, elimination of 

the process of first forming a separate entity and direct agreements through representatives are 

entered into and forming a joint stock company- there is a “investment cooperation agreement” 

wherein the campaigner is designated as the executing shareholder  

It has been available in start-ups as they mitigate in their lack of conventional finance. Being an 

innovative and funding escalator, it may end up helping the start up to get funds from other sources 

as well. Even the JOBS Act as stated above was brought into with the same objective. The act has 

allowed the exemption of the registration process which was costly for the companies and to curb 

any fraud has also issued certain safeguards such as limit on the raising in a year, limiting the 

amount each investor can put and ensuring that all such funds are collected through a portal which 

always meet certain specified compliances. The act has also ensured that each investor should at 

least read the investor education component, assert the total liability and evaluate the risk with 

start-up companies. The platform of portals will ensure simplification of the search for the start-

ups which will be in the need of funds and therefore the investors will be able to diversify their 

 
2 Kirby & Worner, Crowdfunding: An Infant Industry Growing Fast (Feb. 2014), IOSCO Staff Working Paper 

SWP3/2014, available at http://www.iosco.org/research/pdf/swp/Crowd-funding-An-Infant-Industry-

GrowingFast.pdf. at pg. 8  
3  Gerrit K.C. Ahlers et al., Signaling in Equity Crowdfunding (Oct. 2012) (unpublished manuscript), available at 

http://ssrn.com/abstract=2161587, at 8. 
4 Shen, China Equity Crowdfunding Market Research Report 2016 is Issued; "Equity-for-Fee" Model is Popular 

Among Platforms, ZERo2JPO RESEARCH CENTER, Mar. 15, 2016, available at 

http://en.pedaily.cn/Item.aspx?id=220799.  
5 See https://angel.co/help/syndicates/syndicatenames.  
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investments as the angels do. Obama also states such type of funding to be a get-rich-quick scheme, 

respectability to start-up entrepreneurs and the marvel or technologies. 

II. EQUITY CROWDFUNDING IN CHINA: CURRENT PRACTICE 

AND IMPORTANT LEGAL ISSUES- BY JING LI6 

Renrentou- member of SAC started in 2014, comparing the agreements, power of attorney and the 

limited partnership agreement equity funding do not really promise the investor with a suitable 

cash flow allowing them to share the ups and downs of the startup. Moreover only 75% of the net 

profits are kept for the campaigner and funders. Control rights are rather minimal.  As through the 

power of attorney the managing rights being delegated to the campaigner is usually exercised in a 

minimal manner till they do not directly concern the interest of the financial returns as they also 

have to maintain the fund issuer prospects. Conclusion form the study is that the campaigner shall 

always keep the control and will run the business of the crowdfunding project.  

Zhongtou8- created in 2014 a member of SAC as a professional investment manager. Agreements 

under this do not involve a new business entity being set up. Before putting it out for crowdfunding 

the campaigner will have due diligence done considering other factors such as internet, friendly 

industries, cultural communications, etc. It selects the potential lead investors who will make 

substantial investment into the project and is given an entitlement to a 10% carried interest and a 

priority access to the pool of projects.7 However although zhongtou8 is selecting potential leads 

but practically it is the parties that control the majority of the leads which raises concerns for the 

potential conflicts of interest. Same is the concern with respect to the post investment monitoring 

which may even create doubt on the quality of the crowdfunding   

It is concluded that the investor qualification should be set low to let other crowds to participate 

for the benefit for the entrepreneurs and there should be a cap on how much each person could 

 
6 Jing Li, Equity Crowdfunding in China: Current Practice and Important Legal Issues, 18 Asian Bus. Law. 59 (2016). 

The source of analysis in the paper is two crowdfunding portals in China namely Renrentou  and Zhongou8. The 

former study found out that the investors’ right to return were secured by the contracts and the latter study propounded 

to go beyond the contractual relationships and objects and found out that the projects were successful for the ones who 

were related to the founders of the portal, which was an indication of the conflicts of interests. From the study it is 

suggested that there should be a range of higher level of disclosures. 
7 Lingtou jieshao [An Introduction of Leading Investors], ZHONGTOU8, http://www.zhongtou8.cn/help/index/id/13. 
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invest. Moreover the focus is to ensure effective disclosures which have better information to be 

used to make better and informed investment decisions.  

 

III. THE SIREN CALL OF EQUITY CROWDFUNDING- by MICHAEL 

B. DORFF 

 

The article is a reaction comment to the then recent Jumpstart Our Business Start Ups Act (JOBS) 

act8 allowing start-up companies to raise finance through the web in form of equity crowdfunding.9 

The objective aimed was to create jobs from all such small businesses and the initiation of the 

investment opportunity for the middle class. Will it lead to fraud, no profits or return or can it be 

solved through any disclosure regulation was the concern of the critics. The paper after considering 

the angel investors, has pointed that they all will lose money. Strategies available to angel investors 

will not be the same for such funders. The part two of the paper gives a description of how such 

funding was prevented. He tries to channelize his worries practically through other possible 

outcomes and comes with the need of proper government rules to strike the balance between the 

investor costs and investor protection. It concluded that the equity crowdfunding must be abolished 

as most investors will lose money. Moreover the author has raised disappointment about the still 

persistent dilemma that if they have to protect the investors then they will have to make it too 

expensive for the portals to operate and the issuers to use the exemption and as a result retail 

crowdfunding would be even more difficult.   

 

IV. CROWDFUNDING IN INDIA  

 

According to Jing, main aim is to strike a balance between the mitigation of risks and the protection 

of investors vs. the supporting the funding as an innovation to fill the liquidity in startup financing. 

Dorff also puts forth the same dilemma for balancing the protection of investors from fraud and 

 
8 Pub. L. No. 112-106, 126 Stat. 306 (2012).  
9 John S. Wroldsen, The Social Network and the Crowdfund Act: Zuckerberg, Saverin, and Venture 

Capitalists'Dilution of the Crowd, 15 VAND. J. ENT. & TECH. L. 583, 593 (2013).  
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lowering investors’ cost of fundraising. Even the Indian regulators as the US and Chinese construe 

need a balance between the investor protection and economic growth and development of the 

Indian economy through startups.  

However, there are certain ways in which crowdfunding can happen in India. One through the 

private placement route as per Section 42 of The Companies Act 2013 and two FbC route under 

the SEBI(AIF) regulations 2012.  

SEBI has worked on the following policy issues as considered in the consultation paper10 on 

crowdfunding in India. These policy questions were-  

a. The fundraising issuer- the company at its earlier stage, basically a startup which do not 

intend to raise more than 10cr in 12 months, not listed on any exchange, age of less than 

48 months, not related to further financial ventures and should not be related in real estate. 

The custodians of the company shall not be prohibited from the SEBI, not a defaulter and 

should not be disqualified from appointment as a director11 under the companies act 2013 

and are “fit and proper”12 under SEBI(intermediaries) regulation 2008.  They are prohibited 

to use multiple crowdfunding platforms at the same time, making direct or indirect 

advertisements, no route other than SEBI recognized platform. It should raise a private 

placement offer letter and the disclosures required had to be done on an ongoing basis.   

b. The crowd- only the accredited investors are allowed to invest through this. Qualified 

Institutional Buyers13, companies with a minimum net worth of 20cr, High Net worth 

individuals, eligible retail investors and the ones who have an income of more than 10 lac 

rupees, filed ITR for the last three years, limiting their investment up to 60000 Rs and 

ensuring that they do not invest more than 10%of their net value.  

c. The platform – however it is advised to have a SEBI recognized platform but any eligibility 

criteria for such platform has not yet been released. It may be RSEs and depositories, 

technology based incubators and associations with networks of PEs or angel investors. As 

suggested by the Chinese study there was a need to ensure no conflict of interest, we have 

 
10 https://www.sebi.gov.in/sebi_data/attachdocs/1403005615257.pdf  
11 Section 164(2), Companies Act 2013.  
12 Schedule II of the regulations.  
13 Section 2(1)(zd) of the SEBI(ICDR) regulations 2018.  
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provisions such as owning a domain ID, fair and transparent process, procedure addressing 

conflicts, have a grievance redressal mechanism, have a screening committee performing 

Due Diligence.     

 

Firstly, as the Chinese critic pointed out the issue that there will be no distinction of private and 

public issue, similarly the consultation paper has no regards to the distinction, as we can see the 

dilemma in the companies act. So Section 2(68)(iii)14 has prevented public to subscribe to the 

shares of the private companies whereas Section 42 limits of people who can subscribe to the 

shares up to 200 persons. Ironically crowdfunding has characteristics of both private and public 

funding. if the number of the funders under this type of investment will be more than 50 then it 

will be treated under private placement of shares as per Section 42(2)15 wherein if the number 

exceeding 50 excluding QIB16 and employees and irrespective of it being listed or unlisted, 

wanting to list or not will nevertheless be deemed to be a public offer and therefore will be dealt 

accordingly. Nowhere in the consultation paper has it been mentioned about the nature of the 

equity type of crowdfunding.  

Another problem lies is the nature of the responsibility SEBI should be accountable for. Mere 

creating categories of people who can be investors is not going to solve the problem, however it 

will create problems for the other type of crowdfunding activities. It has not discussed any of the 

issues which were contemplated by the authors studying the US and the Chinese markets, basically 

what has been done is the elimination of risk and not the management of risks.  

There is a need to look at the drawbacks of the other systems wherein the Balance has not been 

reached there is too much of investor protection. Financial interest of the portal in the issuer– the 

Chinese law do not work on this but the US law does see the need for a standard of Arm’s length 

to ensure vanishing of conflict of interests. Appreciating how qualification required for becoming 

an investor has already been looked upon which is a big issue in the Chinese economy.   

 
14 Section 2(68)(iii), The Companies Act,2013 
15 Indian companies Act 2013.  
16 SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009. 
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Disclosure can be an efficient approach to deal with is the solution which the US researcher 

suggests. However, the other paper gives a critical view to disclosure. Such as adding warnings 

which will sway off the investors and the issuers will move to other alternate sources of funding. 

Moreover, such disclosure requirement although less extensive than the registration procedure will 

ultimately add sufficient expense when combined later with the compound liability will make the 

issuers deterred for using such source of financing. Furthermore, what if the start-up performs 

poorly then irrespective of the disclosures the first wave of the investors will be most likely 

prevented. It may further impoverish the choices of the equity crowdfunders.  For this side of the 

drawback in the policy we have certain disclosure requirements. The companies are required to 

file a prospectus with the registrar of companies which have its own detailed disclosure 

requirements. 

The other issue is a result of the implementation of the laws made which were standardization of 

contracts17, no active participation18, higher risks19, no due diligence opportunity20, no secondary 

market21, the risk of dilution22, manipulation23 and frauds24. However, these are certainly looked 

 
17 It only relies on the standardized contracts provided by the funding portal. Therefore, no bargaining for the key 

investment rights. Standardized contracts giving too much discretion to the portals leaving the investors under 

protected. 
18 Observing the US situation it is described that there will be lack of active participation for such investors. 
19 Droff compares that as angels as a class will however having a chance to diversify their investments will be less 

likely to diversify as the angels will do. Since all angel investors are going to be at play only those businesses which 

were not capable of getting an angel investor will end up having crowdfunding as finance which implies that anyways 

the risk is even much more higher in all such start-ups.  
20 No adequate pre investment screening and due diligence and moreover weak post investment support, the risk is 

higher than the angels and the venture capitalists, see; Simu guquan zhongchou rongzi guanli banfa (shixing) 

(zhengqiu yijian gao) [(Trail) Administrative Measures for Private Equity Crowdfunding (Draft for Comments)] 

(promulgated by Securities Association of China, Dec. 18. 2014), available at 

http://www.sac.net.cn/tzgg/201412/t20141218_113326.html.   
21 C. Steven Bradford, The New Federal Crowdfunding Exemption: Promise Unfulfilled, 40 SEC. REG. L.J. 195, 196 

(2012).  
22  There is a high chance of the funder to result in dilution from further equity offers, which calls for even more 

investor protection. See; David Wallace, R.I.P.-Top 10 Failed Social Media Sites, SEARCH ENGINE J. (Jan. 25, 

2013), http://www.searchenginejoumal.com/r-i-p-top-10-failed-social-media-sites/57554/.  The other paper 

acknowledges the same drawback, as the angels and venture capitalists being sources for further funding dilute the 

interest of the prior investors, so unless there is any protection against such dilution such funders may not reap the 

rewards of their risk taking.  Dilution is one of the demotivating factors for the equity crowdfunders as angels and 

venture capitalist end up securing themselves by inserting for themselves protection into company’s founding 

documents. See;  
23 Social networking, wherein people who are less experienced investors club their social biases and pervasive 

narratives to invest in the financial markets. For example, herding behavior.  
24 There is a risk of fraud and manipulation in the Chinese market model of angel +backers as they might end up 

following the angels blindly. See; Dong Yang, The People's Funding of China: Legal Developments of Equity 

Crowdfunding Progress, Proposals, and Prospects, 83 UNIVERSITY OF CINCINNATI LAW REVIEW 459-460 
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upon in the consultation paper but since it has not being implemented we do need to consider all 

such issues while forming a stringent law for crowdfunding.  

V. CONCLUSION 

For the Indian market such form of funding will be a huge gain for the Section 8 companies. Even 

art and culture related ventures are going to be most beneficial. There is a need for the SEBI to 

look upon corwdfunding since it has not issued any concrete guidelines after 2014 for the same. 

Thankfully there are no huge frauds at least for now on such platform but since no law in place 

there is a high probability. More can be an expectation to ensure through SEBI to communicate 

the middle-class investors to look at the following points before investing to platforms such as- 

a. Go through the platform of other fundraisers  

b. Checking the verification of badge 

c. Look at the documents 

d. Ask for an impact report 

e. Report mechanisms. 

There is a specific issue with respect to the jurisdiction of MCA and SEBI for such type of funding 

issues which although has not been discussed in the paper but raises certain concerns for the time 

being.    

Hope that since the government is striving hard to get investments from the foreign market for the 

economic growth and development of the startups, but there still remains the question of them why 

not letting the Indian middle class invests through models of crowdfunding. Is it their lethargy to 

not work on SEBI guidelines proposed in India since 2014 or their aversion to risk for not taking 

a further risk by proposing equity crowdfunding. As even the consultation paper discusses about 

an alternative to avoid crowdfunding in India through the introduction to various other funding 

mechanisms which are regulated by SEBI. They are- 

a. SME segment- a company having less than ten crore of post issue value capital can raise 

only raise money through this and till twenty five crore rupees has an option to this, else 

 
(2014). Even in the US such crowdfunding has given an opportunity for the criminal to take advantage of the investor 

gullibility.  
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only through public issue through the main board. Exemptions such as drafting of offer 

document directly with the exchange and not the SEBI, minimum prospective allottees in 

50, filing half yearly financial results instead of quarterly are given to such segments.25  

b. Institutional trading platforms- apart from SME it includes start-up companies to rise 

equity without an IPO. But participation is restricted to only informed investors, not 

allowed to raise capital otherwise if listed under ITP, it is to provide impetus to the start-

up companies and enhances the liquidity of such scripts under the AIFs 26  

c. Alternative investment funds- regulated by SEBI27, has three types of funds such as one of 

the government consider it as socioeconomically desirable, other private equity and other 

hedge funds. It does not allow more than 1000 investors and the minimum net worth of the 

investor has to be 1cr rupees. 

But smart is a man who takes risk, in my opinion had we not rely on FDI but such platforms, it 

will not only create jobs but let the government as well as the Indian middle-class showcase their 

ability to not always avoid the risk but to mitigate and diversify their risks. The problem with 

crowdfunding in India is not the issues it has been raising in other economies but the problem is 

even at this stage of ours, the ‘to be’ stagnant economy we are not considering to give such options 

to the public. The issues observed in the other economies can be a way we can learn from their 

mistake and strike a proper balance between the investor protection and startup development 

through our robust mechanism of SEBI.  

My proposal should be to introduce the following for successful crowdfunding- 

a. Regular and proper disclosures to be maintained at the platforms. 

b. The platforms must be registered and to be treated at par as any other intermediary.  

c. A very transparent system or may be one to one communication platform should be opened 

to let the investors have a clear view about the start-up idea.  

d. There is a need of certain amendments to the companies act.  

 

 
25 Chapter XB of the Securities and Exchange Board of India (Issue Of Capital And Disclosure Requirements) 

Regulations 2009.  
26 SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2009 as Chapter XC 
27 SEBI (Alternative Investment Funds) Regulations, 2012 
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All we can hope for is a way forward to form better, concrete and inclusive guidelines for the 

betterment of the economy we are hardly living in. 

***** 
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DISTRESSED M&A- AN INTERSECTION BETWEEN IBC AND 

COMPANY LAW 

ABSTRACT 1 

 

Merger and Acquisitions (hereinafter "M&A") have always been considered a prominent tool for 

corporate growth, but the implementation of the Insolvency and Bankruptcy Code (hereinafter 

“IBC”) puts spotlight over a simpler mode of M&A, namely distressed M&A. To substantiate the 

above, in the financial year 2017-18 the total distressed M&A transactions were 12% of the total 

M&A transactions. Section 230 of the Companies Act, 2013 (“The Act”) gives significant 

importance to the shareholders. To the contrary, distressed M&A under IBC does not give any 

such rights to its shareholders. So, it becomes imperative to understand the procedure to undertake 

a distressed M&A transaction under IBC in depth and how it is different from the scheme under 

Companies Act, 2013. 

Moreover, distressed M&A in comparison to normal M&A, has got its own advantages and 

complexities. Transacting a distressed M&A under IBC requires more than just complying with 

the procedural formalities. The Resolution Applicant should have certain level of skill set and risk 

appetite2to close the deal successfully. 

The IBC is still in nascent stage encompassing ambiguities which will mature with time. It requires 

proper gauging of risks and liabilities at present as well as in future due to the dynamic legal and 

jurisprudential environment. Distressed assets are a class of investments which were seen 

differently prior to the enactment of the IBC. IBC has led to the change in mindset of potential 

investors in the most positive fashion with regards to this particular investment genre. Talking 

about the Indian Steel and Banking industry, which have debt as a principal component of their 

functional process; distressed M&A under IBC can be of great support to the industry as well as 

 
1 Sanskriti Shrivastava, School of Law, UPES. 
   Khushal Juneja , School of Law, UPES 
2 According to ISO 31000, risk appetite refers to “the amount and type of risk an organization (investor) is prepared 
to pursue, take or retain”.  
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to the investors. Henceforth, a well devised acquisition stratagem in conjunction with IBC 

proficiency and dedicated due diligence could bring about skyscraping outcomes. 
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I. INTRODUCTION 

 

M&A have been a popular mode of external restructuring based on various strategic reasons of 

companies that differ from extending a company’s business line, expanding customer growth, 

handling taxation issues or taking hand on new technology etc. One common thing, among all such 

M&A is the existence of ‘consent’ or rather willingness on the part of both the parties, the 

transferor company and the transferee company, entering a transaction. These transactions were 

first governed by Chapter V, Part VI of Companies Act, 19563. Thereafter, the general M&A were 

governed by Chapter XV of the Act4. Apart from this, the laws like Foreign Exchange Management 

Regulation5 [in case, one entity is a foreign company] and SEBI Takeover Code6 [in case one 

entity is a listed entity] regulated such transactions. However, after the IBCcame into force, another 

mode of M&A has found a prominent share of market’s mergers, known as the distressed mergers.  

Distressed mergers are not defined in any statue; however, it may be understood to mean such a 

M&A transaction where the target entity is ‘distressed’, meaning thereby, the target entity is under 

debt obligations, which it cannot repay or is stuck under liabilities.7 

The IBC led to increase in the number of average distressed M&A, as compared to the position 

prior to IBC, where such M&A transactions brings with them a lot of caution.  This can be referred 

from the statistics wherein, distressed mergers amount to almost 12% of the total M&A 

transactions, held in the financial year, 2017-2018.8 This financial year is significant as such a hike 

was due to IBC coming into force. 

 
3 §390-396A, Companies Act, Act No 1 of 1956, 1956. 
4 §230, Companies Act, Act No 18 of 2013, 2013. 
5 Foreign Exchange Management (Cross Border Merger) Regulations, 2018. 
6 Security and Exchange Board of India(Substantial Acquisition of Shares and Takeover), 2011. 
7 Ricky Mayson & Amy Wolf, Distressed M&A:The Rules of the Road, HARVARD LAW SCHOOL FORUMON 

CORPORATE GOVERNANCE, (MAY 23, 2019),< HTTPS://CORPGOV.LAW.HARVARD.EDU/2019/05/23/DISTRESSED-MA-
THE-RULES-OF-THE-ROAD/>. 
8 Spotlight Asia: Distressed M&A in India, Kroll, Oct 25 2018. 
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Thus, this article is an attempt to critically evaluate the impact of IBC over M&A, by understanding 

the mechanism provided under theIBC[1] and key factors that should be kept in mind while 

discussing impact of IBC over M&A[2] including factors like, due diligence [2.1], compliance 

under relevant SEBI regulations including the LODR Regulations, Delisting Obligations, 

Takeover Code  and Companies Act, 2013[2.2], and the role of different parties, the RP and COC 

in a resolution plan[2.3]. Further, the articlehighlights some of the recent successful deals that have 

occurred under the IBC, along with their number of claims that have been admitted and lastly, the 

conclusion and way forward. 

II. THE PROCESS UNDER IBC 

 

IBC have been very impactful due to its underlying objective of providing a consolidated, time 

efficient, and reliable resolution plan. Under the code read with the regulations9, merger occurs 

while the corporate entity is undergoing the corporate insolvency resolution plan (“CIRP”). Once 

the CIRP process has been initiated10, moratorium has been imposed11and the resolution 

professional (“RP”) is appointed12; the RP presents the information memorandum before the 

potential and interest bidders. Regarding such interested parties, the recommended criteria are 

provided under section 29A of the IBC13. Once the interested parties, (Resolution Applicants) have 

submitted their respective bids, RP exercises due diligence and further issues the final list of 

bidders14 and holds out bid evaluation matrix, along with the plan submission date.15 

Further, the resolution applicants put forward the resolution plan for the corporate entity. The 

resolution plan is selected, once it gets a required approval of the Committee of 

Creditors16(“COC”)by a 66% voting share.After approval, the scheme is presented before the 

 
9 IBBI(Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
10 §7,9,10, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
11 §14, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
12 §22, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
13 §29A, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
14 Regulation 35A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
15 Regulation 36A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
16 Regulation 35A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
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adjudicating authority, the National Company Law Tribunal(“NCLT”)for seeking its 

approval17.Once the NCLT approves, the scheme stands in force. The time frame for this resolution 

plan to get prepared is of 180 days.18 

The role of NCLT in such cases, is that of an adjudication, thatchecks the legal compliances and 

legality of such resolution plan19. It is not supposed to get behind the commercial wisdom of the 

COC.20 NCLT makes sure the resolution plan arrived at is well covered under the aegis of IBC 

and does not hear such application as an appeal from decision of COC.21 

Apart from IBC, the other relevant provisions under the Act, SEBI Takeover Code, SEBI 

Regulations with respect to meeting requirements, disclosure requirements etc.is said to be 

“diluted” by the application of an exhaustive code with governs the distressed mergers, as 

answered in Innovative Industries Case22. Thus, the procedure of distressed mergers is quite 

different as far as the process under the Act is concerned. One such instance maybe, under section 

230 the shareholders have an imperative right to perform, who thereby approve the scheme23 

whereas under the IBC, the power of such resolution is vested in the COC. 

III. KEY FACTORS TO CONSIDER IN A DISTRESSED M&A 

 

The following are the key factors which have made the application of the IBCso attractive to the 

corporate entities, who were prior to this code was under continuous apprehension while entering 

into a transaction of distressed M&A. 

 
17 Regulation 39, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
18 Regulation 40A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
19 KaradUban Co-operative Bank vs. Swapnil &Anr., (2020) SCC Online 2955. 
20 K SHahsidhar vs. IOB (2019) 12 SC 150. 
21 Essar Steel India Ltd. vs. Satish Kumar Gupta (2019) SCC OnLine 1478. 
22 Innovative Industres Ltd. vs. ICICI Bank (2017) SCC OnLine 448. 
23 Supra Note 2. 
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DUE DILIGENCE 

Due diligence is a process under which the bidder or the acquirer makes enquiry into the details of 

a corporate entity, the target. The Enquiry varies from the business operations to financial health24.  

This serves as a caution, which is different under the code when compared to normal M&A under 

The Act. This maybe elaborated as under the under, the acquirer executes a document showcasing 

the proposed deal and its commercials. In here, the acquirer exercises due diligence and examines 

the legitimacy and genuineness of the target. This role of acquirer is crucial as it would affect 

potential legal and financial issues in the future However, under the Act25 read with SEBI 

Regulations26, the warranties of the information regarding the corporate entity is provided by the 

shareholders or promoters. Herein, the process is undertaken by the RP, since the board of directors 

stands suspended27. Also, if we consider the nature of information, the Act offers a wider 

perspective28 as compared to the Code, wherein the information is limited to what is present in the 

information memorandum.29 

Therefore, due diligence is much more crucial under the code, and has to be exercised cautiously. 

Unlike usual M&A, herein, the target is already ‘distressed’, which adds to the issues. A small 

error could raise potential legal and financial issues in the future, for the acquirer. Thus, limited 

availability of information and restrict time frame has to be kept in mind while entering into a 

distressed M&A.  

COMPLIANCE UNDER SEBI REGULATIONS AND COMPANY LAW- RECENT 

AMENDMENTS 

As mentioned above and discussed in the M/S. Innovative Case, preparation of resolution plan, 

approval of such plan by COC and further getting the approval of NCLT, is governed by the IBC 

and the formalities of SEBI and Companies Act, 2013 have been diluted. Therefore, the following 

 
24 Nirma Industries vs. SEBI (2013) 8 SCC 20. 
25 §166, Companies Act, Act No 18 of 2013, 2013. 
26 Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2018. 
27 §17 and 20, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
28 Smith vs. Van Gorkom 488 A.2d 858. 
29 §36(2), Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
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amendments were done within the CompaniesAct, 2013and SEBI regulations to keep it in line 

with the IBC. The amendments maybe stated as- 

1. Takeover Code30- 

Under the Takeover code, the acquisition made under section 31 of IBC, was made an 

exemption for making a mandatory open offer. Also, as per SEBI Listing Requirements, in 

public listed company, the public shareholding must be maintained at minimum 75%, this 

requirement has also been waived off for distressed mergers. 

 

2. SEBI Delisting Regulations31- 

If a corporate debtor is undergoing a resolution plan under the code, and in process of a 

distressed merger under section 31 of the code, in case, the corporate debtor loses its 

shareholding of that of publicly listed company, it is exempted from application of delisting 

requirements under the delisting regulations. However, to take benefit of this regulation, 

the following conditions may be fulfilled- 

(a) A detailed procedure of delisting 

(b) The Resolution plan must specify an exit option as a pre-determined price for the public 

shareholders, who will be leaving. 

 

3. LODR Regulations32- 

These regulations provide that for passing of certain matters, an approval is required from 

the shareholders. Such requirement has been exempted under the LODR regulations if it is 

in respect of Merger under the Code [Section 31]. 

 

4. Procedural Requirements under the Companies Act, 2013:- 

 

 
30 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 
31 SEBI (Delisting of Equity Shares) Regulations, 2009. 
32 SEBI (Listing Obligations and Disclosure Requirement) Regulations, 2015. 
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When M&A takes place under the act a scheme of compromise or arrangement is required 

to be approved by the 2/3rd of the majority of shareholders. However, under the IBC, the 

shareholders have no role to play. The decision of mergers which is a consequent effect of 

the resolution plan, lies in the hands of COC and COC constitutes only of financial creditor, 

generally. Thus, in such cases, the requirements of the act freezes. 

 

MAKING AN APPEALING RESOLUTION PLAN 

The IBC is attractive to corporate entities is because of its inability of resolving the company’s 

distress. Such inability is a result of long though, well addressed, and efficient resolution plan. A 

successful resolution plan, can solve a company’s insolvency whereas an erroneous resolution 

plan, can create more trouble for the corporate entity, be it legal [NCLT decline the resolution 

plan] or be it financial [absence of resolution plan might lead to liquidation as a last resort]. Thus, 

there are various parties involved to make a successful resolution plan, their respective roles may 

be stated as- 

(a) RP:  The RP is considered as a watchdog of the CIRP process. His role is to make sure, all 

the legal compliances are duly satisfied, interest of the creditors, financial or operational 

are duly dealt33 and the plan presented before the COC is efficient. 

(b) COC: As mentioned above, one of the major differences among a M&A transaction under 

the Companies Act, 2013 and the distressed M&A under the code is in terms of, who 

exercises the ‘control’ over the process. In the former case, the shareholders are made 

responsible, as their share would get affected out of such transaction, whereas under the 

code, the shareholders have no control, and the control vests in the COC. Thus, it becomes 

essential for COC, to approve a plan which is just and fair to every stakeholder of the 

corporate debtor and the corporate debtor himself. Also, as far as the resolution applicant 

is concerned, he presents the acquisition plan to the COC itself, thus it must be attractive 

to the COC to acquire the target. 

 
33 Bank of Baroda v Vijay kumar V Iyer, Resolution Professional of Binani Cements, 2018 SCC OnLine NCLT 18701. 
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IV. MAJOR DEALS FROM THE PAST 

 

If we consider the statistics as provided by Bain M&A Report34, There has been a notable increase 

of 70% in transactions involving distressed M&A. The striking factor is the variability of different 

sectors, including the infrastructure, steel and cement. Some of the major deals that have been a 

success maybe can be categorized as:35 

 

Sl. No. Name of Corporate 

Debtor 

The resolution 

applicant 

Claims that have 

been admitted 

1. Electro steel Ltd. Vedanta 13175 

2. Bhushan Steel Bamnipal Steel Ltd. 56022 

3. Monnet Ispat Ltd. JSW & AION Pvt. 

Ltd. 

11015 

4. Essar Steel (India) 

Ltd. 

Arcelor India  49473 

5. Alok Industries Reliance Industries 29523 

6. Jyoti Structures HNIs Led 7365 

7. Bhushan P&S Ltd. JSW Ltd. 47158 

 

V. CONCLUSION/ WAY FORWARD 

 

The realm of IBC has brought a new wave of distressed M&A. Even big players like the Essar, 

Bhushan, Fortis have made use of the provisions under an efficient way. It may be hereby noted, 

that when distressed M&A and normal M&A are compared, they intend to offer completely 

 
34 India M&A Report, 2009, Bain Confederation of Indian Industry. 
35 Dr. Binoy J., Phoenix from Ashes, the Impact of IBC on Distressed Mergers, INTERNATIONAL JOURNAL OF 

MULTIDISCIPLINARY EDUCATION RESEARCH, (JULY, 2020). 
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different advantages and disadvantages, This is so, because both of them differ in their very nature 

of transaction, herein, the target is distressed, the control of decision making rests with the COC 

and not the shareholders, and lastly, the transaction occurs not between two ‘willing’ parties, but 

one party undergoes the transaction with an underlying objective to revive again from its debts. 

It is seen that, the apprehension existing prior to the Code was not only in terms of the result of 

transaction or the risk associated with such transactions, with a perspective of business or 

commercial wisdom, since when an acquirer acquires a distressed target, the resultant entity have 

a great potential to showcase, an increase in market share. Also, such resultant entity is believed 

to be cost-efficient. The whole apprehension was regarding complex laws, there were multiple 

forums and regulators involved. Under the code, the process has become time bound, consolidated 

and the compliances under other laws and regulations have been amended to keep them in line 

with the framework of the code. 

However, the process prescribed under the code is much far than mere legal compliances. The 

resolution applicant has to be more cautious, risk appetite and diligent while presenting the 

resolution plan, due to limited information available, because of suspension of board. However, 

law is dynamic, the code is still evolving with time, its potential challenges and issues are still 

being regulated and eliminated. Although, till now, the Code has been a success story in terms of 

distressed M&A. This can be further strengthened by the code’s effectiveness for especially the 

steel and banking industry, which are always dealing with ‘debts’.  

Thus, it may be concluded that IBC have impacted the existing legal framework for M&A 

transactions in a positive way. It has not removed any existing compliance, just added an additional 

type of transaction, or probably, a unique mode of M&A.  

***** 

 

. 
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ACQUI-HIRE: A GAME CHANGER DURING AND POST 

PANDEMIC 

 

ABSTRACT 1 

The global pandemic has been catastrophic to all the sectors and the stock market is at record 

highs. It is expected that acqui-hiring will survive and thrive in 2021 too. Acqui-hiring refers 

to the process of acquisition of a company to acquire its employees and hiring of its staff. This 

research paper will help us in understanding the impact of COVID-19 on Acqui-hiring and 

also help us in finding how Acqui-hiring is beneficial in the current pandemic situation. With 

the acqui-hiring of a company, its customers are also available for the parent company which 

gives an effortless customer base to the organization. Apart from adding more employees to 

the talent pool, the organisation gets its hands on the special market intelligence created by 

the start-up which reduces time taken to penetrate the market. This helps reinvigorating a 

company and increasing the potential of the company. Organizations should review their 

employee base, determine the shortcomings and strategize to spot and fill their job roles as 

well. Recruiting authorities will need to skilfully work towards identifying the gap between 

demand and supply of the workforce and plan a move in accordance with the availability of 

resources. Since acqui-hiring is primarily concerned with getting the employee base of the 

acquiree, it is important to allocate more funds to the second tier. New opportunities are 

coming up as various new practices are taken up by the corporations all over the world. There 

are various corporations that are prepared to turn crisis into opportunity and intend on 

growing their companies during and after COVID-19. They intend to continue to do strategic 

revenue growth deals similar to their core acqui-hiring strategy over prior years. 

 

 

 

 

 
1 Ojaitra Arora, Amity Law School, Lucknow 

  Devansh Tripathi, Amity Law School, Lucknow 
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I. INTRODUCTION 

The humanitarian and economic disruptions resulting from the global pandemic have affected 

companies in India and around the world. Today, human loss and tragedy of the COVID-19 

pandemic makes for a highly uncertain economy. Therefore, finding talent with up to date skills 

is a serious challenge to a company’s growth these days. Currently, everyone lives in the era 

of “capitalism with a conscience”2, and hence to keep up with the changing times, there is a 

call for innovation. This is why primary focus has to be laid on the human capital, and not on 

the technological assets. 

Mergers, Arrangements and Amalgamations have been dealt with under Sections 230-240 of 

the Companies Act, 2013. They are a critical tool for momentous growth of Indian businesses. 

Merger is combining of any two entities into one which thus leads to a merger of all the assets 

and liabilities under one corporation. It can be expressed as: A+B      C. The Act also provides 

for the procedure of amalgamation, merger of listed companies with unlisted ones, Fast Track 

Mergers 3 , Cross Border mergers 4 , powers of the Central Government and demerger. 

Acquisition refers to when one firm purchases and owns the other firm and the acquiring 

company obtains the majority stake in the acquired firm. It can be expressed as A+B       A/B. 

Recently, with respect to corporate control and acquisitions that have been realised, the 

innovative performance has become more important in shaping Mergers and Acquisitions 

(“M&A”) policy of giant companies. According to Andy Brogan, “Large and financially strong 

companies continue to have appetite for strategic deals including bolt-on acquisitions and the 

current crisis will also likely provide suitable opportunities.”5 

M&A also have a leading role to play in the rapid vaccine development for the pandemic. It all 

began with a much publicized merger of equals to create a global leader in pharmaceuticals- 

AstraZeneca. Last year, AstraZeneca approached Gilead Sciences to capture its interests in a 

 
2 Rohan Aniraj, The process of Acqui-hiring in India, Brillopedia (Jun 23, 2020) 
https://www.brillopedia.net/post/the-process-of-startups-and-acquihiring-in-india 
3 The Companies Act, No. 8, Acts of Parliament, 2013 (India) 
4 The Companies Act, No. 8, Acts of Parliament, 2013 (India) 
5 Ian Simm, Assessing energy merger and acquisition opportunities in a time of pandemic, Energy Voice ( Nov 

10, 2020, 3:00 PM), https://www.energyvoice.com/oilandgas/268066/mergers-and-acquisitions-opportunities-

covid-19/ 

88 

https://www.brillopedia.net/post/the-process-of-startups-and-acquihiring-in-india
https://www.energyvoice.com/oilandgas/268066/mergers-and-acquisitions-opportunities-covid-19/
https://www.energyvoice.com/oilandgas/268066/mergers-and-acquisitions-opportunities-covid-19/


 Indian Journal of Corporate Law and Policy Volume I Issue I 

 

  
© 2021. Indian Journal of Corporate Law and Policy 

 

potential health-care merger.6 The hunt for effective vaccines saw firms like Merck-Themis 

and Novavax-Praha-Serum Institute of India come together to combat the virus. 

This research paper will fulfil the gap and help everyone in understanding the impact of 

COVID-19 on Acqui-hiring and also help everyone in finding how Acqui-hiring is beneficial 

in the pandemic situation. It will also acknowledge the issue whether acqui-hiring is beneficial 

in the same way as it was in the past crises or is there any difference in the present situation of 

the pandemic. 

II. WHAT IS THE CONCEPT OF ACQUI-HIRING? 

 

Acqui-hiring is a combination of two concepts- acquisition and hiring, referring to the process 

of acquisition of a company to acquire its employees and hiring of its staff. Acqui-hiring, also 

known as Talent Acquisition, is an act or instance of buying out a company primarily for the 

skills and expertise of its staff, rather than for the products or services it supplies. The quality 

of talent available in start-ups is extremely beneficial for already established corporations as 

they are flexible, calculative and extremely focused. 

Acqui-hiring is cosmetic in nature as the parent company gets the desired talent, the employees 

get bonuses and investors get a significant return.7 Acqui-hire is basically when the acquirer 

values the talent and skills of the team more than the products and services of a start-up 

company and the business that they have helped build. Acquisition, on the other hand, is when 

the acquirer values both the team and the business associated with it. 

An acqui-hire has two commonly used structures.8 In the first structure, the buyer acquires the 

assets of the start-up and hires its employees. Investors in the start-up will receive their 

investment back but the founder will not receive any money for his or her equity in the start-

up. The second structure is similar to an employee recruiting arrangement where the buyer 

hires the employees of the start-up (including the founder) and pays them a modest fee prior to 

the company’s dissolution.  

 
6 Ed Hammond, Aaron Kirchfeld, Dinesh Nair and Bloomberg, AstraZeneca approaches Gilead for what would 

be biggest-ever healthcare merger, Fortune ( Jun7, 2020, 5:38 PM), https://fortune.com/2020/06/07/astrazeneca-

gilead-merger/ 
7 KOLLER T., GOEDHART M., WESSELS D “VALUATION: MEASURING AND MANAGING THE 

VALUE OF COMPANIES” 202-210 ( Wiley, 5th ed. 2021) 
8 Jessica Dabiri, How Does an Acquihire Work?,PillsburyPropel (May 18, 2020, 10:30 AM), 

https://www.pillsburypropel.com/guidance/how-acquihire-work-startup 
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A study of the Asian financial crisis of 1997, the dot-com bubble of 2000 and the world 

financial crisis of 2008–09 bears out the conclusion that in past downturns, companies that 

pursued acquisitions in a methodical way turned out to outperform their peers. In each of those 

crises, companies that acquired in a strategic way performed significantly better than their peers 

that were either too conservative or relied on one megadeal to recover. 

Acqui-hiring environment is positively affected by the government’s Make in India initiative, 

designed to help the country’s manufacturers expand their global market share while 

encouraging foreign companies to consider India as an offshore destination. One of the 

government’s policies also protects the Indian companies from takeover by certain types of 

foreign investment. 

Acqui-hiring transactions not only provide financial lifelines to start-ups with shorter funding 

runways or less balance-sheet strength but also help traditional companies realize their data 

and analytics aspirations-a win–win. 

 

III. MATERIALS AND METHODS 

 

Conducting a good survey and recognizing the talent harbouring companies in the present 

COVID era, is definitely less-time consuming than hunting for excellent talents one by one. 

The biggest advantage is that the employees do not require any training as they already have 

experience and the parent companies need not spend energy in training them. With acqui-hires, 

corporations can significantly improve their operational efficiency and user experience in a 

very short span of time. With the acqui-hiring of a company, its customers are also available 

for the parent company which gives an effortless customer base to the organization. Apart from 

adding employees to the talent pool, the organisation gets its hands on the special market 

intelligence created by the start-up which reduces time taken to penetrate the market. This helps 

reinvigorating a company and increasing its potential. 

 

DEAL STRUCTURE 

The deal structure mainly depends on how valuable the talent of the new company and what it 

brings to the table. The target company should have no debts and if at all they have, the acqui-
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hirer should be well aware of these debts when it is being acquired. The promoters should make 

sure that the debts are paid by the target company because when the team is hired for the talent, 

the liabilities remain the entity and therefore, the acquirer takes no responsibility for existing 

debts of the target. The terms mentioned in the employment contracts of the team members of 

the acqui-hiring company are: 

➢ A minimum period of employment clause 

➢ Vesting of the parent company’s promoters 

➢ A non-competent clause for the promoters 

The start-ups are acquired on two structures at a price lesser than their valuation; they can be 

cash deals or an unusual scenario where the founders run their start-ups as a subsidiary of the 

large business. However, acqui-hiring is only done by companies who have cash to spend and 

since medium and small-sized companies are facing lots of issues in the wake of the pandemic, 

their hiring is depending on interviewing and networking. 

A due diligence of all types of financial and legal documents of the young company should be 

done to be sure about their debt, corporate structure and compliance situation. Checking the 

existing employment agreements and of the target company is also mandatory.  However, until 

the pandemic hit, the due diligence was very limited as usually just the team is hired and not 

the entire target company. 

 

NEW DUE DILIGENCE ISSUES 

Acqui-hirers have started undertaking extra due diligence to assess the pandemic’s effect on 

the start-ups business. The expanded due diligence issues include: 

In the current scenario where physical contact is almost impossible, what strategies 

should the organisation implement to get to know the key employees of the nascent 

companies. 

 

How has the acqui-hired company’s workforce been impacted by the pandemic? Does 

it have enough employees to continue the business? 

 

Who are the key employees of the start-up company and what happens to the business                     

if they succumb to COVID-19?  
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What is the acqui-hired company’s cash position and does it have enough liquidity to 

fund its near-term obligations? 

 

What is the effect of “work from home” for employees and what expenses would be 

incurred to provide equipment to employees working from home? 

 

What are the termination rights under key contracts and do the acqui-hired company’s 

contracts include “force majeure” clauses that may enable it to terminate or suspend the 

agreement? 

 

Is the start-up overly dependent on the suppliers in geographic regions that are hard hit 

by the pandemic? 

 

Is the acquired company in compliance with state and local orders related to the 

pandemic and are there any solvency risks involved? 

 

REVIEWING WORKFORCE SRATEGY 

 

Organizations should review their employee base, determine the shortcomings, and strategize 

to spot and fill their job roles. The hiring and acquisition process will also have to be performed 

virtually and the challenges that come with hiring during COVID-19 will need to be tackled 

efficiently, restricting the acquirers’ field of vision significantly. Recruiting authorities will 

need to skilfully work towards identifying the gap between demand and supply of the 

workforce and plan a move in accordance with the availability of resources.9 

 

DETERMINE BUYOUT AMOUNT 

 

The general structure for an acqui-hire buyout is composed of the following two-tiers.10  

 
9 Sya Rose, ‘Acqui-hiring: A smart recruitment Strategy’ Sya Rose (Nov. 20, 2020), 

https://syaroseus.medium.com/acqui-hiring-a-smart-recruitment-strategy-280bc88d9abc 
10 ‘Acqui-Hiring’, Collar Search (Aug 13,2020), https://www.collarsearch.com/blog/acqui-hiring-a-game-

changer-at-the-time-of-covid-19/ 
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➢ The first tier is used to acquire the firm in the form of cash or stock and also for 

compensating the investors and shareholders. To determine this tier’s amount, it is 

necessary to keep tabs on the finances of the acquiree. This is a key factor in the time 

of pandemic since most of the firms can settle for a cheaper price than they initially 

would have.  

➢ The second tier is compensation for the employees and it is advisable for organizations 

to use up the saved amount from tier one to compensate the employees in tier two. The 

prime benefactors in this tier would be the employees targeted by the acquirer and not 

the investors and shareholders. It is necessary to keep long-term benefits in the 

employee proposals to incentivize them as there can be defections. 

 

ALLOCATION OF FUNDS 

 

During this time it is important to position the company in a way that is to its strategic 

advantage. Since acqui-hiring is primarily concerned with getting the employee base of the 

acquiree, it is important to allocate more funds to the second tier and investors and stakeholders 

might also pressurize into allocating more funds to the first tier. 

 

ELEMENTS OF ACQUI-HIRING THAT CALL FOR ATTENTION 

 

There are various elements that call for attention during acqui-hiring. There is lack of in-person 

engagement during COVID-19. Bringing in a start-up as a new team can cause resentment 

amongst the existing workers of the parent company. It can be a bumpy ride for both the teams 

and this would turn into hostility. The rules of such large corporations are more restrictive for 

most of the start-ups. Many employees in start-ups will have to move in a different city which 

is not advisable in the light of the ongoing pandemic. The biggest disadvantage for the parent 

company is the risk where the hirer assumes that the new team would join the team without 

any contract. Even if there is a contract, it may provide out clauses for situations in which a 

competitor performs a buyout. It can be overcome by crafting a smart deal where the talent 

feels incentivized to stick around and work for the parent company. Another concern could be 

the cost. Many corporations are suffering from financial losses during the pandemic and their 

reckless decision to make a lot of acqui-hires could make their financial condition even worse. 
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Soft-Landing 

 

Any inevitable acqui-hire is called a soft landing. These are on surge during the global 

pandemic. The goal is to softly land the employees and assets and the founders have no leverage 

while negotiating with acquirers. These usually happen when the start-ups fail to gather the 

required capital after the first attempt. It would ultimately lead to failure of the business. Many 

start-ups feel that running a business is hard and therefore they are relieved when a corporation 

buys them out. It is therefore beneficial for start-ups to have a constant backup of talented 

employees. This technique helps build a solid IT roadmap and ensures that both the companies 

realize the most value out of the deal. Bringing soft-landing in time helps make strategic 

decisions while transforming challenges into opportunities. 

 

 

IV. DISCUSSION            

       COVID-19 is truly turning out to be the black swan event of each and everyone’s lifetimes 

and it will have profound near- and long-term consequences on talent markets around the 

world. Against this backdrop, some firms are seeing this as an opportunity to acqui-hire start-

ups primarily for their talent. 

As inferred from previous economic crises, acqui-hires hype significantly during and post a 

crisis. A similar surge is happening as the world’s economy lay crippled in the wake of COVID-

19.11 The pandemic has remarkably increased digitization leading to a huge gap between 

demand and supply of tech labour. This has also led to various organizations looking to acquire 

talented individuals in the fields of technology like cybersecurity and cloud computing. Many 

organizations are looking at this as an opportunity to acqui-hire a start-up to optimize their 

overall security.  

 

Relevance of Acqui-Hiring in the current pandemic 

There are numerous companies that have used acqui-hiring as a go-to-market strategy to stay 

ahead in the competition. Some of the acqui-hires in the Indian start-up sector include: 

 
11 ‘Acqui-Hiring’, Collar Search (Aug 13,2020), https://www.collarsearch.com/blog/acqui-hiring-a-game-

changer-at-the-time-of-covid-19/ 
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➢ A traditional watch-making firm- ‘The Titan Company’ owned by Tata Group, 

recently acqui-hired HUG Innovations to strengthen its smartwatches and 

wearables division.12  

➢ Google recently acqui-hired an app named Superpod, which allows the users to post 

questions and receive quick answers from experts, to boost Google Assistant’s 

capabilities.  

➢ Swiggy, the Bengaluru based unicorn acqui-hired Kint.io13 which is a Bengaluru 

based AI start-up that ensured a better computer vision and a premium experience 

for its customers by leveraging the resources and network of the Swiggy 

ecosysytem. 

➢ KPMG India recently acqui-hired Shivansh Solutions, a consulting and 

implementation services provider, to supplement its technology implementation 

practice by retaining the young company’s directors and the core team of SAP 

consultants. 

➢ Leading tech-enabled logistics marketplace, LetsTransport, recently completed the 

acqui-hire of the team of a mobile app development startup, Pixlcoders, to 

strengthen its technology, supply chain and applications divisions.14 

➢ A leading mobile application development company, Alphonic Network Solutions, 

acqui-hired Roaring Studios, a digital startup to augment its web and mobile app 

development. 

➢ Flipkart acqui-hired Mallas Inc., a digital media distribution firm and launched a 

music service called Flyte after the acquihire.15 

➢ India’s largest telecom service provider- Airtel, acqui-hired AuthMe Services, a 

startup that focused on artificial intelligence-based solutions. The telecom major 

also got the intellectual property rights for two flagship solutions developed by 

AuthMe- Callup AI (a chat and voice assistant that uses the power of AI to 

effectively resolve customer queries over chat and phone calls) and Fintech OCR 

(an Optical Character Recognition pipeline built for financial documents). 

 
12 Telephone Interview with Ravi Kant, CEO, Titan Company (Feb 12, 2020). 
13 ‘Swiggy acqui-hires Bengaluru-based AI start-up Kint.io’, Economic Times, (Feb 4, 2019, at 23) 
14 Wajiha Wahab, ‘LetsTransport- Bengaluru based logistics start-up acquihires Pixlcoders’, Laffaz, (Mar 3, 

2020, 10:04 AM), https://laffaz.com/letstransport-bengaluru-logistics-startup-acquihires-pixlcoders/ 
15 Ashna Ambre, ‘Acqui-hiring: Trending now in India’, Livemint, (Aug 15, 2020, 2:45 p.m.), 

https://www.livemint.com/Companies/PmI220a2SVdicqEGjYBeEM/Acquihiring-Trending-now-in-India.html 
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With all of the principal players working remotely, the effective use of technologies, techniques 

and collaborative tools has become more critical as the parent company, the start-up, acquirers, 

providers of Acqui-Hiring financing and legal and financial advisors adjust to the changed 

environment. For both existing Acqui-Hiring deals that survive the pandemic and new deals 

that entered into during the pandemic, it is expected that their timelines will be extended as 

each stage of the transaction will likely take longer to accomplish. 

 

V. CONCLUSION 

This is a challenging time for start-ups as the markets are devastated and there are fewer 

opportunities but acqui-hiring could be the best possible strategy for them to survive in this 

recession. For start-ups, COVID-19 has created various paradoxes in terms of what lies in their 

future. There will be a similar acqui-hiring surge post-pandemic with multiple firms 

announcing plans to acquire emerging talents and accelerate their efforts to build vocation 

capabilities. 

In spite of this sobering, there are various corporations who are prepared to turn crisis into 

opportunity and intent on growing their companies during and after COVID-19. They intend 

to continue to do strategic revenue growth deals similar to their core acqui-hiring strategy over 

prior years. Some skilled corporate acquirers are simultaneously shopping across multiple 

strategic deal-types and some intend to opportunistically acqui-hire distressed companies or 

target entirely nascent companies to further diversify the talent mix. 

The start-ups promising pandemic and recovery era plays are greatly in demand and have 

multiple potential acqui-hirers. The talent retention of the team will need to be creative, 

compelling, and yet simple enough to win the bid. The considerations taken into account for 

acqui-hiring new companies during COVID-19 are also evolving as the world adapts to the 

pandemic. Corporate acqui-hirers that strategically determine to make hay during this 

unprecedented economic breakdown will be the ones most able to prevail as economic activity 

rebounds. IN CRISIS LIES OPPORTUNITY! 

***** 
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THE REDUNDANT NATURE OF PREVALENT INSIDER 

TRADING LAWS 

 

ABSTRACT1 

 

Insider trading, according to the Companies Act 2013, is described as an act of subscribing, 

buying, selling, dealing, or agreeing to subscribe, buy, sell, or deal in any securities by any 

director, key managerial personnel, or other officers of a company, whether as a principal or 

an agent, if such director, key managerial personnel, or other officers of a company is 

reasonably expected to have access to any non-public price sensitive information regarding 

securities of a company. 

It is further imperative to note that the Securities and Exchange Board of India (SEBI), via the 

introduction of Prohibition of Insider Trading Regulation, 2015 has widened the scope of 

insider trading. For instance, regulation 2 (d) (i) defines a connected person as any person 

who is or has during the six months prior to the concerned act been associated with a company, 

directly or indirectly, in any capacity including by reason of frequent communication with its 

officers has directly or indirectly, access to unpublished price sensitive information or is 

reasonably expected to allow such access. Moreover, all connected persons are referred to as 

insiders via regulation 2(g)(i). 

The paper gives a brief introduction to section 195 of the Companies Act, 2013, and examines 

the concept of insider trading. The purpose of this paper, however, is to illustrate the fact that 

the prevalent insider trading laws are redundant. The paper would first discuss why the 

practice of insider trading is prohibited. Furthermore, it would examine the regulations 

enforced by SEBI and manifest their ineffectiveness by analysing the controversial judgment 

delivered by the Securities Appellate Tribunal in the case of Rakesh Agrawal v SEBI. Lastly, 

the paper would identify the loopholes present in the SEBI Act and further discuss why insider 

trading laws are ineffective.  

 

 

 
1 Rahul Mehta, Jindal Global Law School. 
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I. INTRODUCTION 

 

Insider trading, according to the Companies Act 2013, is described as an act of subscribing, 

buying, selling, dealing, or agreeing to subscribe, buy, sell, or deal in any securities by any 

director, key managerial personnel, or other officers of a company, whether as a principal or 

an agent, if such director, key managerial personnel, or other officers of a company is 

reasonably expected to have access to any non-public price sensitive information regarding 

securities of a company. Price sensitive information is further defined as any information that 

may relate directly or indirectly to a company and which if published is likely to materially 

affect the price of the securities of the company.2 The aforementioned individuals are mandated 

by law not to reveal or use such sensitive information for personal gain.3 Furthermore, under 

Section 195 of the Companies Act, 2013 such conduct is prohibited since it violates the 

principle of good governance4. 

 

It is further imperative to note that the Securities and Exchange Board of India (SEBI), via the 

introduction of Prohibition of Insider Trading Regulation, 2015 has widened the scope of 

insider trading. For instance, regulation 2 (d) (i) defines a connected person as any person who 

is or has during the six months prior to the concerned act been associated with a company, 

directly or indirectly, in any capacity including by reason of frequent communication with its 

officers has directly or indirectly, access to unpublished price sensitive information or is 

reasonably expected to allow such access.5 Moreover, all connected persons are referred to as 

insiders via regulation 2(g)(i).6 

 

The paper gives a brief introduction to section 195 of the Companies Act, 2013, and examines 

the concept of insider trading. The purpose of this paper, however, is to illustrate the fact that 

the prevalent insider trading laws are redundant. The paper would first discuss why the practice 

of insider trading is prohibited. Furthermore, it would examine the regulations enforced by 

 
2 Companies Act 2013, s (195). 
3 S. Ramesh, S. Padmalata And Asis … vs Securities And Exchange Board [2005] 59 SCL 521 SAT. 
4 Companies Act 2013, s (195). 
5 Prohibition of Insider Trading Regulation 2015, 2 (d) (i). 
6 Prohibition of Insider Trading Regulation 2015, 2 (g) (i). 
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SEBI and manifest their ineffectiveness by analysing the controversial judgment delivered by 

the Securities Appellate Tribunal in the case of Rakesh Agrawal v SEBI.7 Lastly, the paper 

would identify the loopholes present in the SEBI Act and further discuss why insider trading 

laws are ineffective.  

 

II. WHY THE PRACTICE OF INSIDER TRADING IS 

PROHIBITED? 

 

It has long been argued that insider trading is a victimless crime. While it may seem that the 

victim of insider trading is the seller who sold his stock to an insider, it is imperative to note 

that the stock would have been sold regardless. Hence, whether the insider buys the stock from 

the seller or not, the same would not affect the proceeds received by the former from the sale. 

In fact, insider trading does not affect any identifiable group of individuals. Rather those sellers 

who sell to insiders receive a better price for the stock. Furthermore, insider trading has been 

deemed as a means of communication that makes market more efficient since any transaction 

of a large quantity of stock would develop a chain reaction, wherein the purchase or sale of 

large quantities of any stock would help investors predict the future price.8 However, the 

aforementioned argument rests solely on the assumption that individuals won’t misuse the 

power of insider information. For instance, a trader who is equipped with the purchasing power 

may drive the share prices of a company up merely by purchasing numerous shares in the said 

company. This would further create an impression in the market that the trader possesses some 

lucrative information regarding the company’s financials and the same is bound to go up.   

 

It is contended that shareholders too, contrary to popular belief, are not adversely affected by 

insider trading but rather benefit from the same since if in a given scenario, the insider 

information were to be in favor of the company, their shares would now be priced at a much 

greater value. Placing prohibitions or restrictions on insider trading will in effect block this 

information and insiders would attempt to hide their transactions in turn preventing other 

traders in the market to learn and benefit from the same.9 Nevertheless, the aforementioned 

argument assumes that the information would be made available to the market as a whole, at 

 
7 Rakesh Agarwal v SEBI [2004] 49 SCL 351 (SAT). 
8 McGee R, “Applying Ethics to Insider Trading” (2008) 77 Journal of Business Ethics.  
9 ibid. 
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the same time. For instance, a trader may possess insider information regarding a company’s 

financials and is aware of the fact that the share price may plummet once they post the quarterly 

or yearly results, would be the first one to sell his share of stock and restrict his loss. However, 

this would further cause a chain reaction that would compel other traders to sell their shares at 

a much-discounted rate and incur a heavy loss. Hence, the individual who first received the 

insider information would always have an unfair advantage over other investors in the market.  

 

Additionally, it is imperative to note that if individuals were aware of the fact that they may 

trade with an insider, they would demand a premium to safeguard themselves from the risk 

they are undertaking, or they would be unwilling to invest. Moreover, the same individuals 

would be dissuaded to invest in a capital market wherein insider trading is rampant since the 

risk of investing would significantly increase and investors’ confidence in the market would 

plummet. Hence, insider trading reduces market liquidity, in turn raising the cost of capital and 

ownership concentration.10 The aforementioned argument can further be strengthened by the 

empirical evidence present that corroborates the fact that equity cost is higher, and the market 

is less liquid in countries where insider trading laws are not enforced compared to countries 

where such laws are in place.11 Furthermore, permitting insider trading would incentivize 

managers to make short-term decisions to profit from price swings. 12These decisions may not 

be in the best interest of the company since insiders would make a significant profit regardless 

of stock prices appreciating or depreciating, and decisions not in favor of the company would 

also harm the interest of the shareholders who are part owners of the same. 

 

III. SEBI REGULATIONS AND ITS INEFFECTIVENESS 

 

Section 11 of the Securities Exchange Board of India Act, 1992, entrusts the duty upon SEBI 

to protect the interests of the investors in securities by regulating the market as it deems fit.13 

Furthermore, violation of Section 12-A, which expressly prohibits insider trading either 

directly or indirectly, attracts a penalty of up to 23 crores or three times the amount of profits 

made because of insider trading, whichever is higher.14 Additionally, under section 24 of the 

 
10 Padilla A, “Should the Government Regulate Insider Trading?” (2011) 22 Journal of Libertarian Studies.  
11 Bhattacharya U and Daouk H, “The World Price of Insider Trading” [2000] SSRN Electronic Journal.  
12 McGee R, supra note 7.  
13 Securities Exchange Board of India Act, 1992, s (11). 
14 Securities Exchange Board of India Act, 1992, s (15) (g). 

100 



 Indian Journal of Corporate Law and Policy Volume I Issue I 

© 2021. Indian Journal of Corporate Law and Policy 

Act, the accused would face imprisonment for a term that may extend to ten years or a fine, or 

both.15 

 

However, even with the existence of such stringent laws, it is astounding that the SEBI has 

failed to achieve anything substantial apart from initiating probes, that too only when the issue 

has been raised by the media.16 It is further imperative to note that in the past three decades, 

there has not been a single successful conviction for the offense of insider trading. Even though 

investigations were carried on for years, the accused were let off with mere suspensions or 

warnings. No individual was imprisoned and in most cases, the accused was mandated to pay 

a penalty.17 The settlement of insider trading cases creates an impression that the crime does 

not involve a high risk of imprisonment. This in turn lowers the fear in the individuals who 

may be potential insider traders and thus the entire process is futile. Additionally, such 

resolutions or penalties restrict the development of insider trading laws since the process is put 

on an abrupt halt and the initial inquiry is scrapped.18 

 

The following two cases will further highlight SEBI’s incompetence in achieving a successful 

conviction with regard to proving allegations of insider trading. 

   

In the case of Rakesh Agarwal v SEBI, Rakesh Agarwal, the managing director of ABS 

Industries Ltd., was engaged in takeover negotiations with Bayer A.G, wherein the latter would 

acquire 51 percent stake in the former. It is imperative to note that prior to the public 

announcement of the acquisition, Rakesh Agarwal, purchased shares of ABS through his 

brother-in-law. This in turn prompted SEBI to conduct a thorough investigation regarding this 

matter. The investigation revealed that Rakesh Agarwal possessed price sensitive information 

while purchasing ABS shares from the open market with the intention of making a substantial 

profit.  

 

In pursuance of the above revelation, SEBI mandated Rakesh to deposit 3400000 rupees with 

Investor Education & Protection Funds of Stock Exchange Mumbai and NSE, in order to 

 
15 Securities Exchange Board of India Act, 1992, s (24). 
16 Naresh Kumar, “How Effective Are the Insider Trading Regulations” (2006) 75 Corporate Law Adviser 35.  
17 Sachar R and Wani A, “REGULATION OF INSIDER TRADING IN INDIA: DISSECTING THE 

DIFFICULTIES AND SOLUTIONS AHEAD” Journal On Contemporary Issues of Law (JCIL).  

18  Satvik Varma, “Insider Trading is a criminal offence” The Economic Times, Dec. 11, 2011.  
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compensate any investor which may make any claim subsequently. However, Rakesh appealed 

the aforementioned order in the Securities Appellate Tribunal, claiming that he acquired or 

purchased the shares from the open market bearing the interest of the company. He further 

contended that he was keen on ensuring that the takeover negotiations were successful and 

hence attempted to source the required number of shares, which were later to be sold to Bayer, 

through his brother-in-law.  

 

Even though it is settled law that dealing in securities when in possession of price-sensitive 

information is prohibited, notwithstanding the intentions of the accused,19 the SAT tribunal 

held that it is imperative to take cognizance of the motive of the insider regardless of the fact 

that the regulations do not mandate the existence of Mens Rea as an ingredient for insider 

trading. The Court further held that the order issued by SEBI mandating Rakesh to deposit 

34,00,000 rupees would not be sustained since he acted in the interest of ABS. 20 

 

Similarly, in the case of Samir. C. Arora v SEBI, the latter prohibited the former from trading 

in securities in any manner, directly or indirectly, for a period of five years. The aforementioned 

order was only passed after a thorough investigation by SEBI which revealed that Samir did 

possess price-sensitive information regarding a de-merger and was successful in avoiding 

losses worth 23.57 crores at the cost of uninformed buyers, who did not have access to such 

information. However, Mr. Arora appealed against the order passed by SEBI and the same was 

overturned by the SAT on grounds of inadequate proof to prove the charge of insider trading.21 

 

IV.  IDENTIFYING THE LOOPHOLES IN THE SEBI ACT, 1992 

 

It is a matter of growing concern that the SEBI, which has been entrusted with the duty of 

safeguarding the interests of the investors, has failed to achieve a single conviction in the past 

three decades.22 While investigations are carried out for years, the eventual conviction is 

usually in the form of a mere fine. SEBI’s practice of settling insider trading cases via consent 

orders creates an impression that the act of insider trading is not a penal offense and the 

 
19 Hindustan Level Limited v. SEBI, (1998) 18 SCL 311 (AA). 
20 Rakesh Agarwal v SEBI [2004] 49 SCL 351 (SAT). 
21 Samir. C. Arora v SEBI [2005] 59 SCL 96 (SAT). 
22 Upadhyay JP, “How India Cracks down on Insider Trading?” (mintJanuary 28, 2020) 

<https://www.livemint.com/market/stock-market-news/how-india-cracks-down-on-insider-trading 

11580199120367.html> accessed June 27, 2021. 
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probability of the accused being apprehended and imprisoned is low.23 This in turn increases 

the confidence of potential insider traders. It is further imperative to note that once the alleged 

offender has duly signed the consent form, he or she is not mandated to admit or deny his guilt. 

The aforementioned practice allows the rich and influential to buy their way out after 

committing a heinous crime that affects the lives and savings of millions. In such a case, the 

inadequacy of SEBI’s regulations serves as the cause behind investors losing confidence in the 

market.  

 

Additionally, the Act only empowers the authoritative body once they find any intermediary 

or person associated with the market violating the provisions of the act or regulations.24 

However, in situations where the SEBI possesses knowledge regarding an anticipated 

occurrence of insider trading via an informer, it won’t be able to take any action to stop the 

same since anticipatory action with regard to the practise of insider trading has not been 

provided for under the Indian law.25 

 

Section 26 of the SEBI Act, 1992, states that no court shall take cognizance of any offense 

punishable under the Act except on a complaint filed by SEBI. Hence, the Act deprives 

investors of the ability to protect their interests through the institution of civil action suits.26 

The Act blatantly disregards the fact that the investor is the primary victim in this transaction 

and rather acts contrary to its objectives, by leaving the investors defenceless. It is further 

imperative to note that permitting private individuals to file civil action suits can act as a 

deterrent to the practice of insider trading.  

 

While SEBI’s regulations have sabotaged its attempts of eradicating insider trading from the 

market, we further have to be cognizant of the fact that successfully proving cases of insider 

trading is a challenge since the only option the prosecution has is to rely on circumstantial 

evidence. SEBI has been unable to secure the required authority to tap phone calls and even 

though they have approached the Central government numerous times, their appeal has been 

rejected on grounds of the power being liable to misuse.27  

 
23 Sachar R and Wani A, supra note 16.  
24 Securities and Exchange Board of India Act, 1992, s. 11 C.  
25 Sachar R and Wani A, supra note 16. 
26 Securities Exchange Board of India Act, 1992, s (26). 
27 Sachar R and Wani A, supra note 16. 
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The aforementioned power is crucial if the Indian government wishes to crackdown on insider 

trading cases. The evidence collected by using such power would be substantial in proving a 

case against the accused. For instance, the SEC in the United States relied extensively on the 

18000 wiretapped telephone conversations and emails to hold Mr. Rajat Gupta guilty for 

insider trading.28 

 

V. WHY LAWS REGULATING INSIDER TRADING ARE 

INEFFECTIVE 

 

SEBI’s inability to gather evidence and heavy reliance on circumstantial evidence is one of the 

primary reasons for the rampant insider trading that is taking place in India. 

Once experienced traders are aware of the rules used by the regulators to detect insider trading, 

the traders who possess the price-sensitive information can strategically avoid investigations. 

It is common knowledge that in most cases the regulators’ investigation is triggered once the 

price variation during a trading day exceeds a certain threshold. This in turn ensures that traders 

who are able to estimate the future price of the stock because of the price-sensitive information 

they possess would further be able to predict when the regulator may suspect that non-public 

information is circulating in the market. Thus the insiders adopt a strategy wherein they would 

dispose of the stock prior to it reaching the threshold and book their profits while remaining 

undetected.  

 

Additionally, it is imperative to be cognizant of the fact that India’s market liquidity has 

witnessed a steady increase over the past few years. India’s stock market is now the 7th biggest 

in the world. However, with an increase in market liquidity, insiders are more able to 

successfully conceal their trades. With an increase in the number of trades conducted daily, the 

impact of insider informed trades is diluted amongst other trades. This in turn puts the 

regulating authority in such a position wherein it is unable to distinguish between informed or 

uninformed trades due to the sheer size of the number of transactions taking place. Hence, the 

more liquid a market is, the more ineffective is the use of circumstantial evidence with regard 

 
28 “Press Release” (SEC Emblem July 17, 2013) <https://www.sec.gov/news/press-release/2013-128-sec-

obtains-139-million-penalty-against-rajat-gupta> accessed May 28, 2021.  
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to insider trading.29 In the case of the Indian stock market, in November 2020, the National 

Stock Exchange reported that 9 crore trades were conducted during the day.30 To make matters 

worse, SEBI only employs 867 individuals who have been entrusted with multiple tasks apart 

from insider trading.31 

 

VI. CONCLUSION 

 

The fact that the aforementioned discussion proves that government regulation of insider 

trading has been so far ineffective should not be interpreted as that government regulation 

cannot be effective and hence should be repealed. Regulation of insider trading is ineffective 

since information is not only intangible but also subjective in nature and it has become 

increasingly difficult for authorities to make use of tangible evidence to prosecute insiders. 32 

 

While it is a fact that insider trading cannot be completely eradicated from the market, the 

government must hold individuals accountable for their unlawful activities. The institution of 

civil suits against the accused can act as a powerful deterrent in cases of insider trading, while 

simultaneously protecting the rights of the investors. The same has been successful in the 

United States, wherein civil action suits can be instituted by individuals under Rules 10b-5 and 

Rule 14e-3 of Securities Exchange Rules, 1942 and Section 16-b and Section 20-a of the 

Securities Exchange Act.33 

Additionally, it is imperative that SEBI is entrusted with additional investigating powers such 

as access to electronic records, particularly wiretapping, as in the United States. Electronic 

evidence in the form of telephonic calls, emails, and other forms of electronic evidence has 

been accepted as evidence by courts across the world, and change must be achieved in India as 

well to improve the status of the market.34 

 
29 Padilla A, supra note 9. 
30 “NSE Cash Segment Hits All-Time High Turnover of Rs 1.47 Lakh Cr on Last Trading Day of November” 

(Business Today November 30, 2020) <https://www.businesstoday.in/markets/stocks/nse-cash-segment-

hits-all-time-high-turnover-of-rs-147-lakh-cr-on-last-trading-day-of-november/story/423384.html> 

accessed May 28, 2021.  
31 “Employee Profile In SEBI” (SEBI) <https://www.sebi.gov.in/department/human-resources-department-

37/employee-profile-in-sebi.html> accessed May 28, 2021.  
32 Padilla A, supra note 9. 
33 Sachar R and Wani A, supra note 16. 
34 Ibid. 

105 



 Indian Journal of Corporate Law and Policy Volume I Issue I 

© 2021. Indian Journal of Corporate Law and Policy 

Lastly, we need to be cognizant of the fact that there exist no examples in India when the SEBI 

and other government investigating agencies (such as the Central Bureau of Investigation) have 

worked together to investigate insider trading cases. If there has been any assistance, it has 

been restricted to the exchange of primary data. While in the United States other official 

government investigative agencies such as the Federal Bureau of Investigation assist the 

Securities and Exchange Commission in inspecting instances of insider trading in a more 

comprehensive and timely manner.35 

It is imperative that Indian government investigating agencies provide such support to SEBI 

and not only at the information level, but also at all levels, including for active investigation 

action. 

 

***** 

 

 
35 Ibid. 
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THE QUANDARY OF INCORPORATING INTERNET 

BROADCASTERS INTO THE STATUTORY LICENSING 

REGIME 

ABSTRACT 1 

With the judgment of Tips v. Wynk (2018)2 and the release of an official Memorandum by the 

Department of Industrial Policy and Promotion (DIPP), a precarious situation regarding the 

incorporation of internet broadcasters into the statutory licensing regime emerged. According 

to the HC case of Tips v. Wynk, there is no intention of including internet broadcasters because 

there is a need for a balance between intellectual property rights owners and the public at 

large.  The official memorandum, on the other hand, proposes the inclusion of internet 

broadcasting within statutory licensing. 

The purpose of this paper is to present the idea of thinking about the non-inclusion of internet 

broadcasters with the help of the rationale provided by the HC judgement, as well as the 

implications of including them within the statutory regime of copyright. The fundamental issue 

is that copyright is a valuable asset for a creator, author, or owner. According to 

the philosophical justification, creation of various forms of intellectual property rights is the 

reward to creators for their hard work. And, the goal of intellectual property rights cannot be 

wholly abandoned, as with the passage of time, new technologies will crop up which make it 

impossible to include each and every technological advancement within the statutory regime. 

Lastly, the harmonious reading of Section 31D with the copyright rules (29-31), provides 

clarification on the contentious subject of the non-inclusion of internet broadcasters within the 

statutory licensing dimension. 

 

 

 
1  Akangsha Dogra, L.L.M (Business law) 
2 Tips Industries Ltd. v. Wynk Music Ltd. and Ors. (2019) Notice of Motion (L) No. 197 of 2018 in Commercial 

Suit IP (L) No. 114 of 2018. 
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I. INTRODUCTION 

There is an interrelatedness between technological progress and IPR expansion. In the last 

decade, cyberspaces exponentially increased due to two symbiotic forces: technical progress 

in the capacity of multimedia and the leveraging of the large global marketplace. The line 

between conventional broadcasting and new media has become more blurred as a result of 

legislative and technological advancement, which some refer to as convergence.3 The Internet 

is arguably the most famous example of this phenomenon. 

Copyright is an asset for a creator, author, and owner. The object of intellectual property 

rights, according to the philosophical rationale is to incentivize developers for their hard work. 

It provides security of the expression of an idea, not the idea itself, which is part of the 

definition of copyright. The value of copyright law is presented by Prof. Dinkar's Hindi speech 

in an official debate in parliament for the ratification and approval of the Berne Convention. 

He supported the author, and the creator should have some source of income that is independent 

of state patronage.4 The right obtained by a person to a work that is the product of his 

intellectual work is called his copyright. “The primary function of copyright law is to protect 

the fruits of a man's work, labour, skill or testing from annexation by other people."5 When we 

take into account the meaning of IPR, it is considered as a bundle of exclusive rights. These 

elements of exclusivity are a significant reason for granting IPR. The 2012 amendment brings 

significant changes to the copyright regime, and one of the changes is carving an exception to 

this element of exclusivity in the form of licensing (statutory/compulsory). 

This paper is divided into two parts. The first section of the dialogue led to the 

incorporation of internet broadcasters within the context of the statutory licensing 

regime. The second portion explores the ramifications of the inclusion of internet 

broadcasting organizations in Section 31D by taking an analytical approach to the 

technological developments. Some of the critical issues addressed in this term paper include 

 
3 Baoding Hsieh Fan, When Channel Surfers Flip To The Web: Copyright Liability For Internet, 52 

FCBA.619(2000), at 620.   
4 RAJYA SABHA OFFICIAL DEBATES: HOME, https://rsdebate.nic.in/ (Last visited Nov.30, 2020). 
5 Sulamangalam R v. Meta Musicals and Ors., AIR 2000 Mad 454.                                         
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the contentious nature of administrative order, the meaning of broadcasting, and public 

communication in light of Tips v Wynk.6 

The Section 31 D conundrum arises from the demand for the inclusion of internet 

broadcasters and communication with the public via the Internet, through the use of 

copyrighted work. That brings us to the first question, "whether there is a requirement for 

inclusion of internet broadcasters in the light of the case of Tips v Wynk and the draft 

amendment rules 2019?" 

 The amendments have introduced a new form of statutory license. Under the 2012 

reforms, Section 31 C was introduced to allow statutory licenses for cover editions, and Section 

31 D was inserted to provide for a statutory license to broadcast literary and musical works, 

and sound recordings. Any media organization that seeks to transmit written work to the public 

by means of a television broadcast or radio broadcast system, or any recorded music/radio 

output and sound recording, may do so by providing prior notice of this intention to the owners. 

Further, the Copyright Rules (Rule 29-31) clarify the method by which one can get a statutory 

license. Currently, it includes radio and television broadcasting only. 

Where Section 31D has been adopted in accordance with the Berne Convention (Articles 

11 and 13), the Rome Convention (Articles 15 and 10) and Article 9 (1) of the TRIPs 

Agreement, WCT and WPPT are commonly referred to as internet agreements, and the goal is 

to bridge the gaps in current norms and move forward with the technical developments 

considered during the 2012 Amendment. The WCT and the WPPT both discuss the challenges 

of evolving new technologies, in particular the dissemination of such products over digital 

networks such as the Internet.7 In 2018, India acceded to the treaty. Following technical 

development, the treaty empowers the original owners. It acknowledges the moral rights of the 

performers for the first time & provides exclusive economic rights for them. Both treaties allow 

creators and right owners to use these mechanisms in terms of defence of Technological 

Protection Measures (TPMs) and Right Management of Knowledge Information (RMI) to 

secure their work and safeguard information effectively. 

 
6 Tips Industries Ltd. v. Wynk Music Ltd. and Ors. (2019) Notice of Motion (L) No. 197 of 2018 in Commercial 

Suit IP (L) No. 114 of 2018. 
7 THE ADVANTAGES OF ADHERENCE TO THE WIPO COPYRIGHT TREATY (WCT) AND THE WIPO PERFORMANCES 

AND PHONOGRAMS TREATY(WPPT), 

www.wipo.int/export/sites/www/copyright/en/activities/pdf/advantages_wct_wppt.pdf (Last visited Nov.30, 

2020). 
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In addition to this issue, it is essential to note that the purpose of Section 31 D is to 

provide a portal for the growth of the broadcasting industry, thus taking into account the 

interests of the holders of intellectual property. Before this provision, though, it was only the 

principle of voluntary licenses that provided the copyright holder with more bargaining power. 

Besides, Section 31D (3) notes explicitly that different rates for transmitting through 

radio and TV are set8. Taking section 31 of the Copyright Rules, 2013 Rules, it is possible to 

state that no other method of broadcasting is anticipated. At the time of the amendment, 

Parliament was aware of the technological changes and online media platforms, and an 

intentional decision was made of not to including internet television under the disputed 

clause.9The questions raised before the Rajya Sabha Parliamentary Standing Committee was 

limited to the 'radio' and 'television' specifically, which present that radio and television 

broadcasting were considered under the umbrella of Section 31-D. 10 

II. CONTENTIOUS NATURE OF ADMINISTRATIVE ORDER 

The official Memorandum released by the Department of Industrial Policy and Promotion 

(DIPP) is against the own stance taken during the implementation of WCT and WPPT for 

Internet non-inclusion under 31D. According to the Court in Tips v White, the Department of 

Industrial Policy and Promotion interprets on behalf of the government. The meaning of 

Section 31D, drawn up under the Act, is contradictory to that of India. It does not appear that 

the said Memorandum derives its influence from any law. As previously stated, the Hon'ble 

Supreme Court in the case of Maharao Sahib Sri Bhim Singhji v Union of India and Ors.11, 

held that the recommendations are purely advisory without any regulatory assistance. In 

addition, the Court ruled that executive activity and regulatory provisions are subject to the 

Rule of Law. It is also one of the explanations for the Office Memorandum being an 

unconstitutional action against Article 14 of the Indian Constitution. The conflict of opinion 

between the independent High Court and the lack of a Supreme Court decision on this subject 

is another justification for the provision under challenge. Furthermore, after the Tips v Wyke 

 
8 Section 31D (3) The rates of royalties for radio broadcasting shall be different from television broadcasting 

and the 24[Commercial Court] shall fix separate rates for radio broadcasting and television broadcasting. 

 

 
9 supra note 5. 
10 Id. 
11 Maharao Sahib Sri Bhim Singhji v Union Of India And Ors 1985 AIR 1650. 
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case, the Department for Promotion of Industry and Internal Trade ('DPIIT') responded by 

drafting the 2019 Copyright (Amendment) Regulations and proposing the incorporation of 

internet broadcasters under statutory licensing. 

Intricacy attached to the meaning of ‘broadcasting organization’, ‘broadcast’ and 

‘communication to the public.’ 

The definition of the broadcast is provided under Section 2(dd)12 under the copyright act. 

If this portion is reviewed, two elements are clearly stipulated, i.e., public communication and 

wired/wireless communication methods. It is difficult to grasp the meaning of broadcasting in 

isolation, and other factors must be considered, such as the definition of 'contact with the 

public.'13 There is a disparity between the commercial rental/sale of sound recordings and the 

broadcasting of sound recordings. The distinction made by the Legislature between Sections 

14 (1)(e)(ii) and 14 (1)(e)(iii) of the Act by the independent exercise of the rights therein 

clarifies that the exclusive right granted to the copyright owner sound recording under Section 

14 (1)(e) (ii).14 The bare text provides the meaning of the word 'broadcast' which would make 

it clear that the same is correct for communication to the public. Hence, by deduction, the right 

to commercially rent or to sell a sound recording is separate and distinct from the right to 

broadcast.15 In comparison to the concept of a broadcast, the notion of communication with the 

public is relatively broader. Digital technologies blur the distinction between various types of 

copyrightable work. Therefore, the 2012 amendment modifies the meaning by incorporating 

or performing 'after, work' and expanding the concept of communication to the public 

concurrently or at individually selected places and times, which has significance for 

performers. As a result, the rights traditionally reserved for writers have been expanded. Thus, 

on-demand services (video on demand, music on demand), will be considered as 

 
12 Section 2(dd) "broadcast" means communication to the public - 

(i) by any means of wireless diffusion whether in any one or more of the forms of signs sounds or visual images; 

or                         

(ii) by wire, and includes a re-broadcast. 
13 Section 2(ff) "communication to the public" means making any work or performance available for being seen 

or heard or otherwise enjoyed by the public directly or by any means of display or diffusion other than by 

issuing physical copies of it, whether simultaneously or at places and times chosen individually, regardless of 

whether any member of the public actually sees, hears or otherwise enjoys the work or performance so made 

available.explanation.-For the purposes of this clause, communication through satellite or cable or any other 

means of simultaneous communication to more than one household or place of residence including residential 

rooms of any hotel or hostel shall be deemed to be communication to the public 
14 supra note 6, at 45. 
15 Id. at 47. 
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communication with the public.16 The existing debate on inclusion involves a significant non-

inclusion argument, which requires the discretion of the owner to choose the time and location 

for any contact. But when we consider the internet platform here, it depends solely on internet 

users. Therefore, the Internet cannot be included in the sense of broadcasting. 

III. CONSTITUTIONAL VALIDITY OF SECTION 31 D 

In South Indian Music Companies vs Union of India17, the Madras High Court upheld the 

constitutional validity of Section 31D, stating that if Section 31D is challenged in violation of 

Article 19 (1) (g), the limitations are not appropriate. But the Court held that such a right is 

subject to the implicit restriction made explicit in Articles 19 (2) to 19 (6) of the Constitution. 

As mentioned above, "Sections 31 and 31D allow for a framework for dealing with the public 

interest in relation to the private interest.18" It has become a matter of public policy. It must be 

demonstrated that the rejection is based on Article 15(2) of the Rome Convention (for sound 

recordings) and Article 9(1) of the TRIPs Resolution. It was meant to encourage the 

development and growth of private radio broadcasting. The goal is also to strike at the 

monopoly to the detriment of the general public. In doing so, the laws still take account of the 

IP holder interests. 

By upholding constitutional validity, it is evident that there is no intention of including 

Internet broadcasters as there is a need for balance. As mentioned above, Sections 31 and 31D 

allow for a framework for dealing with the public interest in relation to the private interest. It 

has become a matter of public policy which has an in-built function to take care of the owner's 

interests. 

Internet Broadcasters within Section 31 D in the light of the case of "Tips v 

Wynk."19 

The findings of the Bombay HC represented the bone of contention for not including 

digital channels within the scope of Section 31 D, taking into account the case of Tips v wynk. 

The findings in the sense of the challenged provision follow: 

 
16 Iftikhar Hussian Bhat, Right of Communication to the Public in Digital Environment, 2 IJESI (2013), at 13.  
17 South Indian Music Companies v. Union Of India w.p no. 6604 of 2015. 
18 supra note 5. 
19 supra note 5. 
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Invocation of section 31 D in Download /Purchase Business 

The Court claimed that the Legislature's intention to exempt the commercial rental/sale of 

sound recordings from the scope of Section 31-D was obvious. Therefore, it is clear that Section 

31-D contemplates communication to the public only, utilizing the broadcasting of sound 

recordings, and not by way of commercial rental and selling thereof. Besides, the quotes from 

the 227th report of the Rajya Sabha Parliamentary Standing Committee on Copyright also 

reinforce this understanding (Amendment)Bill, 2010 wherein it was observed that issuing 

physical copies or legitimate digital downloading music or video recording by the payment 

cannot be considered a communication to the public. Since the services offered by the 

Defendants (download/purchase feature) are like commercial lease and selling of sound 

recordings, they do not fall within the scope of Section 31-D of the Act, and it is prohibited for 

the Defendants to exercise a statutory license accordingly. 20 

Invoking statutory Licensing for internet broadcasting  

This claim is linked to on-demand video entertainment services. The Court warned of the 

existence of 31 D's expropriation, which must be interpreted as an exception, taking into 

account the precise purpose. The joint reading of Rules 28 and 31 of the Rules supplements 

Section 31 D, which explicitly allows for broadcasting on radio and television and not on the 

Internet.21 

Another question in the same line of Section 31 is Spotify, where they entered the Indian 

online streaming music market and claimed to apply for statutory licensing, but without fixing 

the condition of the royalty. As a result, the Court ordered Spotify to pay Rs. 6.5 crore and 

refrain from invoking the statutory license until the royalty is determined.22 

It is also clarified by court findings by reading it with rational justification along with 

legislative intent for the non-inclusion in the regulatory licensing of internet broadcasters. 

Furthermore, well-founded logic is given in the judgment as mentioned earlier by the Bombay 

high court, which appreciates the harmonization of the competing interests of both the owners 

 
20 Id. 
21 supra note 6, at 69. 
22 Warner/Chappell Music Ltd v. Spotify Ab, Notice of Motion (L) no 514 pf 2019 in comip (L) no. 256 of 2019. 

114 



 Indian Journal of Corporate Law and Policy Volume I Issue I 

© 2021. Indian Journal of Corporate Law and Policy 

 

of the right to intellectual property and society as a whole. The implications of including 

Internet broadcasters is the next question that has arisen. 

Now dealing with the next question "what are the implications for the incorporation 

of internet broadcasting organizations within Section 31 D having regard to technological 

advancement?" 

One of the implications of inclusion could be evident in Saregama Ltd vs The New Digital 

Media & Ors.23, where the Calcutta High Court mentioned Section 31 D, it only requires a 

monetary remedy for the holder of the intellectual property right rather than an injunction. As 

can be seen, where the claimant has rights to literary and musical works and sound recordings, 

the applicant is not entitled to an order of injunction on the basis of a clause including copyright 

in literary and musical works. Through its Office Memorandum, the Central Government has 

interpreted Section 31D of the Act, and the respondents relied on the Office Memorandum of 

5 September 2016 to the effect that internet broadcasting was included. It fell under the scope 

of the formal licensing authority. Section 31D explicitly states that payments are to be paid to 

the author of the work in the way and at the amount set by the intellectual property appellate 

board24. As such, there can be no injunction for breach of copyright except in the case of 

monetary claims. However, this could circumvent the intent of intellectual property rights. 

Therefore, it puts us in a dilemma which has no proper remedy for copyright infringement. 

The influence on the music label business could be another inference from the inclusion. 

The goal of the statutory license is defeated once more, removing a copyright owner's 

motivation to create original works and commercially exploit them to his liking, and placing 

constraints on an owner's right to refuse to exploit the ultimate goal of intellectual property, the 

right to agree to a reasonable royalty rate for his works, the right to choose a licensee, and the 

right to negotiate. This caused consternation among various music label companies. Hence, 

they are challenging the validity and raising their grievances with the music labels. It seems to 

be that the impugned provisions would impair the voluntary license agreements with the 

broadcasters. With the introduction of the contested provisions, these broadcasters would have 

 
23 Saregama Ltd v. The New Digital Media & Ors., C.S. No.310 of 2015. 
24Section 31 D (2) The broadcasting organisation shall give prior notice, in such manner as may be prescribed, 

of its intention to broadcast the work stating the duration and territorial coverage of the broadcast, and shall pay 

to the owner of rights in each work royalties in the manner and at the rate fixed by the [Appellate Board]. 
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no reason to enter into and/or proceed with voluntary license agreements, and they are eager to 

pursue statutory license agreements, which they consider to be more convenient.25 

Another justification for statutory licencing is that it gives the Appellate Board limitless 

ability to issue a licence without the permission of the copyright holder, as well as to establish 

the conditions of the licence to be issued. The clause has raised the allegations for violations 

of Articles 14, 19 (1) g, and 300 g of Indian constitution. 

Various grievances which were raised by music labels mentioned in the tips v wynk case 

gave reasons to question the inclusion of internet broadcasters within the statutory licensing 

regime.26 The scepticism of various organizations like the South India Music Companies 

Association, Indian Music Industry, Phonographic Performance Ltd., Indian Performing Right 

Society Ltd. and RPG Enterprises about statutory licensing is on multiple grounds which is the 

crucial factor for non-inclusion.27 

In the Rajya Sabha Parliamentary Standing Committee itself, it can be seen from the 

above-mentioned discussion that 'broadcast' under Section 31-D was restricted to either 'radio 

or television' broadcasting only. It is also not necessary to view section 31 D of the copyright 

act in a liberal way, since it would be detrimental to other sections of society and impede their 

ingenuity. 

The abovementioned points as presented in tips v wynk Case, provides the consequences 

of the inclusion of internet broadcasters under the statutory regime. Also, it is therefore difficult 

to decide how many rights holders obtain literary and artistic works and sound recordings for 

formal copyright permissions, independent of the royalties fixed by the Appellate board for 

performances or radio or television transmissions. For musical compositions, for which internet 

providers settle payments and enter into arrangements with compilation societies that control 

the interests of thousands of composers and lyricists in millions of works, this state of opacity 

 
25 Anushree rauta, Lahari Recording Company Challenges Section 31 (1)(b) and 31D of the Copyright Act 

before Supreme Court, IPRMENTLAW (Dec. 5, 2020, 9:29 PM), https://tinyurl.com/cfyf9njs.  
26 supra note 6, at 70. 
27 As the copyright owner/author has been refused any say in the fixing of royalties, the current scheme of 

'statutory licensing' of songs to broadcasters seems to be discriminating. The radio sector is risk-free and purely 

profit-oriented, and government concessions are already given. There is no accepted explanation for the music 

industry's risk of singling out music. Also, the television industry is long-established and does not require any 

assistance. However, with a clause of this type for the broadcasting sector, the television industry may also 

apply for concessional licenses for its programs. The number of works will be dramatically reduced; society will 

handle them by removing all those works where their rights have already been reserved by the author. 
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is far worse. The fact is that, at least at the outset of the Web 2.0 phase, some bodies were 

unable to guarantee the right and transparent use of their repertoire information and did not 

allow for a fine-grained distribution of revenue.28 

The drawbacks of the inclusion of internet broadcasters in statutory licensing are the ease 

of reproduction and distribution of work to the detriment of the copyright holder. The central 

definition of copyright, digital media plasticity in the digital medium, users can easily alter, 

adapt, modify or exploit works and correct copyright infringement liability in the conventional 

copyright set-up and have cross-border operations. 29 

IV. CONCLUSION  

The distinction between statutory licensing and compulsory licensing helps in understanding 

the non-inclusion of Internet broadcasters within the framework of section 31 D. The essence 

of copyright law must not lose sight. The decision in Tips v Wynk provides vital insight into 

the licensing regime, which is in accordance with technological evolution and the value of 

innovation. It is critical to resolve the ambiguity produced by the interpretation of the various 

HC and administrative order of the Copyright (Amendment) Law, 2019. Additionally, 

including the digital platform under the statutory licencing system would be detrimental and 

contrary to the legislative goal. Section 31D read with copyright rules (29-31) offers guidance 

on the disputed issue. After upholding the validity of the impugned provision, it is clear that it 

is for television and radio broadcasting and not for streaming services. Diversification of the 

scope of the statutory license for the broadcasting of literary and musical works and sound 

recordings is not required. Other points need to be considered. "Without government 

intervention, copyright owners should be permitted to grow this new market, and, preferably, 

all prices and terms should be negotiable. The owners also claim that a copyright license 

discourages private bargaining and prevents marketplace alternatives from emerging."30 

***** 

 
28 Giuseppe Mazziotti, Data-Driven Approach to Copyright In The Age Of Online Platforms, EUI WORKING 

PAPER [2020], https://tinyurl.com/sxtm4umh.  
29 Alankrita Mathur, A Reflection Upon the Digital Copyright Laws In India, 25 JIPR (2020), at 8.  
30 Hsieh Fan, supra note2. 
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REALITY OF REAL ESTATE APROPOS THE JAMMU AND 

KASHMIR REORGANISATION ACT, 2019 

 

ABSTRACT1 

 

The abrogation of Article 370 and Article 35(A) has led people to believe that development and 

economic nirvana is not very far off in the future for the place that has rightly been called 

Heaven on Earth by Jahangir. One of the primary reasons for this belief is the opening up of 

non-agricultural land for purchase by non-residents of the state. However, the reality is very 

different. Did The Jammu and Kashmir Reorganisation Act, 2019 open Pandora’s box? 

Depends on who you ask. This paper answers the question: What are the issues and problems 

plaguing Jammu and Kashmir and the use of its land in the most optimal way possible? The 

research presents arguments on various issues with a legal lens predicting its future 

repercussions, also taking a hard look at the reasons leading up to The Jammu and Kashmir 

Reorganisation Act and factors that led to the opening up of the land for purchase by outsiders. 

Till now, Real Estate in Jammu and Kashmir faced ponderous growth due to geographic and 

socio-political problems. It cannot be said with certainty that the act will bring an evolution in 

this sector. Better to wait for the fog about the new law to clear before accepting the invitation 

of purchasing land. We considered various facets of the decision, including the legal and 

historical backdrop, the role of RERA, backlash from the residents of the surrounding region, 

the politics involved, and the way the Act was implemented by a Presidential decree raising 

question upon its ethicality and legality.  

 

 

 

 

 

 
1 Shantanu Agnihotri, B.A. LL.B (Hons.), Jamia Millia Islamia 

  Hritu Raj, B.A. LL.B (Hons.), Jamia Millia Islamia 
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I. INTRODUCTION 

Over the past decade, the Real estate sector has advanced to make up the leeway, emerging as 

the fastest-growing market. Rapid urbanisation and rising income levels better explain for its 

escalation. Infrastructure development has witnessed growth over the years in form of 

residential, office spaces, commercial real estate, factory spaces. 

Earlier it was expected that commercial real estate will contribute around 11% to India's GDP, 

making it a market worth $180 billion by 2020. At this rate, it could attain a market size of US 

$1 Trillion in 2030.2 But in the current scenario, a decline is caused by slow market, declining 

sales volume, and delayed projects. 

The property industry is not that smooth functioning as one would suppose it to be. It is 

stumbling on several fronts. Because of the laxity in adherence to the laws, rules, and 

regulations, the realtors, buyers, and the government itself is experiencing complex issues. 

Moreover, an unprecedented move was made by the government in 2019. 

The Jammu and Kashmir Reorganisation Act created history by revoking Article-370 and 

Article 35(A) on 5th August 2019. While Article 370 granted special status to Jammu and 

Kashmir3, Article 35(A) till now had stopped the non-residents of the state from investing in 

Real estate and also from acquiring land4. Article 35A was added to the constitution of India 

through a Presidential order, the constitution (Application to Jammu and Kashmir) Order, 1954, 

issued under Article 370. 5 

Article 370 provided the then state of J&K with their constitution. It empowered the state and 

gave it autonomy, from having its own flag to freedom of implementing laws. Though some 

provisions were enforced in the state as well as the rest of the country, it was only done with 

the concurrence of the State government except for certain subjects such as foreign affairs, 

defense, and communications that remained under the preserve of the central government.6 

While Article 35A gave a special privilege to the residents of Jammu and Kashmir, it is also 

special as it does not appear in the main body of the constitution. In fact, it is immediately 

 
2 Sadhana Tandon, Real estate sector to cross $1 trillion by 2030: The Housing Secretary, BUSINESS STANDARD 

(June 8, 2021, 9:50 am) https://www.business-standard.com/article/current-affairs/real-estate-sector-to-cross-1-

trillion-by-2030-housing-secretary-121053100871_1.html.  
3 The Constitution of India, 1949, Article 370 (India). 
4 The Constitution (Application to Jammu and Kashmir), 1954 C.O. 48 (India). 
5 The Jammu and Kashmir Reorganisation Act, 2019 NO. 34 OF 2019 (India). 
6 Geeta Pandey, Article 370: What happened with Kashmir and why it matters? BBC NEWS (June 10, 2021, 2:20 

pm) https://www.bbc.com/news/world-asia-india-49234708. 
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followed by Article 36 but it appears in appendix I. 35A defines the “permanent residents” of 

the J&K and special rights and privileges conferred to those permanent residents. 

With the Jammu and Kashmir Reorganisation Act, 2019 coming into picture, the matter has 

become labyrinthian. Scrapping of Article 370 and Article 35A meant stripping of the special 

status of the residents of J&K and equating it with the rest of the Indian states in law application 

procedure.   

The provisions of the Transfer of Property Act, 1882 will be applicable from here on across 

India. Theoretically, this Act was pre-existing, in the diluted form of Transfer of Property Act, 

1977 but was subject to the state’s own laws on the transfer of immovable property.7 The two 

Union territories will still be governed by the Act of 1977 with a little tweaking: removal of 

Section 139. The protection awarded by extinct Section of 139 included the right for the various 

communities to own a property and use the resources of J&K, prohibiting the citizen to alienate 

these to the outsiders.8  

Jammu and Kashmir Real Estate (Regulation and Development) Act which was entitled to set 

up Real Estate Regulatory Authority, had been approved in December 2018 by the State 

Administration Council. But soon after, the Centre divided the state into two Union Territories, 

and the regulatory law stands repealed under the Jammu and Kashmir Reorganisation Act, 

2019. Thus the Real Estate Regulatory Authority was not formed. 

For more than a month, phone connectivity and internet services had been suspended. PDP 

president Mehbooba Mufti was taken into custody and house arrested in Hari Niwas guest 

house. National Conference leader Omar Abdullaha was also detained along with a few other 

mainstream political leaders. The Indian Army and Air Force were put on high alert. 8,000 

CRPF personnel were reportedly airlifted to Kashmir.  

 

II. BACKLASH AGAINST JAMMU AND KASHMIR 

REORGANISATION ACT, 2019 

 
7 Vakansha Sachdev, Article 370 ‘Revoked’: How Central Laws Will Impact Kashmiris, THE QUINT (June 12, 

2021, 3:20 pm) https://www.thequint.com/news/india/major-changes-jammu-and-kashmir-laws-bifurcation-

union-territory-ipc-transfer-property#read-more. 

8 Transfers of Property Act, Svt. 1977, § 139 No. XLII of Svt. 1977 (India). 
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The government’s decision sparked anger in the region of J&K, where most people remain 

steadfastly opposed to the removal of special status, which was a foundational assurance given 

to the territory when it acceded to the Union of India in 1947. The terrain remains flooded with 

military and paramilitary forces to counter militant organisations and riots. 

Congress leader P. Chidambaram criticized the act and stated, “Jammu and Kashmir is not a 

piece of Real Estate.” The people of Jammu and Kashmir want their autonomy. This act not 

only challenged the sentiments of the residents but also reduced the state into municipal 

administration. He reiterated his party's stand for the restoration of statehood in the Assembly.9 

Congress spokesperson of Jammu and Kashmir, Ravinder Sharma supported the "Signature 

Campaign" which took place in Jammu. The contention being the scarcity of jobs to the 

unemployed youth of the state and upon this overloading, the burden by giving up their lands 

to the outsiders. 

To make things worse, militant organisation People’s Anti-Fascist Front (PAFF) threatened 

potential buyers and investors with grave repercussions, carving out dire consequences on the 

walls and streets in Srinagar. As the slogan reads out, "Don't put your honor and life on the line 

for a piece of Kashmiri land", a video went viral on social media where an anonymous militant 

stated, "We won’t allow Israeli-type colonialism in Kashmir". 

 

III. PARADISE ON EARTH BECKONS PROPERTY BUYERS 

Property prices in Jammu, Srinagar, and Baramulla range between Rs 2,200 and Rs 4,000 per 

square foot which is significantly lower than rates in tier two and tier three cities.10 Real estate 

experts affirm that the low prices are an incentive for those who want to invest. The real-estate 

sector across India is going through a recessionary phase. 

An opportunity is unbarred where one could now observe a surge in investment in the hilly and 

serene land which may in turn surge in investment. Depressed commercial real estate may 

shoot up, thus supplementing the economy of the country. Until now, the real estate market 

 
9 Amit Chaturvedi, Jammu and Kashmir not a real estate: Chidambaram reiterates Congress demand for full 

statehood, HINDUSTAN TIMES (June 12, 2021, 5:08 pm) https://www.hindustantimes.com/india-news/jammu-and-

kashmir-not-a-real-estate-chidambaram-reiterates-congress-demand-for-full-statehood-101624252700797.html. 

10 Ravi Dubey, Property rates in Kashmir: All you need to know about owing land in J&K, DNA (June 14, 2021, 

5:10 pm) https://www.dnaindia.com/business/report-property-rates-in-kashmir-how-to-get-a-plot-all-you-need-

to-know-about-owning-property-in-jammu-and-kashmir-2852796. 
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faced ponderous growth due to geographic problems and unstable socio-political situations. 

Segments like hospitality, tourism, entertainment are in utmost need of infrastructural 

development which may attract tourism and investment opportunities in the near future.  

Inheritance rights for the women to the property, which were revoked the moment they marry 

an outsider, now stand repealed. The possession of the estate held by the woman can be legally 

inherited by their children. State’s heavy reliance on tourism, cannot aptly suffice the 

decreasing employing rate. A spark arising from the industrial sector could endeavour to the 

growth of the economy and may unlock some opportunities.    

BJP leader Nirmal Singh said the Union government will propose a domicile-like option for 

the Union territory ensuring that the interest of the residents will be protected by not allowing 

outsiders to buy agricultural land. He added, the bill is a resurgence to attract migrants who 

want to move back to the Valley. 

In spite of the fact that a prosperous future could be ascertained ahead, the investors and realty 

developers are taking precautions before washing their hands in the real estate sector as it could 

be too early to predict what’s in the pandora’s box. A pragmatic approach is needed in order to 

earn a profit before investing in this sector which has been facing distress in the state for years 

already.11 

According to the chairman of Frutech Infrastructure Private Limited, as soon as the act was 

passed, people all around the country started making enquiry about the land availability but 

they were still waiting for the fog about the new law to clear before initiating transactions. 

Vast lands in Samba and Kathua, being the major Hindu majority districts could be the 

attraction for the outsiders and exploitation could be seen in the near future. Other rich areas 

include the stretch of land along the city of Jammu to Akhnoor, which is located on the banks 

of river Chenab. 

He added that real estate dealers could face resentment, backlash from militants, and anonymity 

from their community as an impulse for dealing and escalating transactions of native lands. 

Real estate dealers are stuck between the Government and society. It’s their duty to obey the 

new land law but doing so they would pit against their people.  

 
11 Honey Katiyal, Article 370 Revoked: How govt’s move may boost real estate market in Jammu and Kashmir, 

FINANCIAL EXPRESS (June 16, 2021, 9:20 am) https://www.financialexpress.com/industry/article-370-revoked-

how-govts-move-may-boost-real-estate-market-in-jammu-kashmir/1671266/. 
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The Chairman of ASSOCHAM National Council on Real Estate, Housing and Urban 

Development, Pradeep Agarwal in a conference organised by Signature Global stated “After 

few months, things would be in total control and government is expected to issue directions for 

proceedings of the transaction agreements.”12 

IV. ROLE OF REAL ESTATE REGULATORY AUTHORITY 

RERA stands for Real Estate Regulatory Authority which came through a well-drafted Act 

named Real Estate (Regulation and Development) Act, 2016. The Act received the assent of 

The President of India on 25th March 2016 and came into force on 1st May 2016. At the time 

of its initial existence, only 52 sections out of 92 sections were notified, also, 69 of the 92 

sections were being notified vide notification of the Ministry of Housing and Urban Poverty 

Alleviation (HUPA). The rest of the provisions came into operation in May 2017. 

Before the RERA act was launched, Indian real estate was a confounding and unfettered 

market. The main rationale behind the same was there was no meticulous Act governing the 

Real estate industry. With the introduction of RERA, all the realtors and the builders have to 

compulsorily be registered to their respective state authorities, meaning thereby that they have 

to work under the legal framework and ambit of the authority. 

At the time of induction, the Act extended to the whole of India except the State of Jammu and 

Kashmir13, but after the revocation of Article 370, the Union Territory of Jammu & Kashmir 

has notified the implementation of the Real Estate (Regulation and Development) Act, paving 

the way for property development in the two regions. Its main objective is to protect the interest 

of the buyers, maintain transparency among the citizens investing in real estate, curb money 

laundering and black marketing, prevent leakage, and boost the industry.14  

V. IMPACT OF COVID-19 

The impact of covid-19 could be seen affecting almost all the industries and real estate being 

no exception. The pandemic was around the corner when the J&K Reorganisation act was 

passed. Till now people have been suffering at their own existing locations due to a large 

 
12 Disha Sanghvi, Why you shouldn’t rush to buy property in J&K, LIVE MINT (June 16, 2021, 12:17 

am)https://www.livemint.com/money/personal-finance/why-you-shouldn-t-rush-to-buy-property-in-j-k-

1565544780598.html. 
13 The Real Estate (Regulation and Development) Act, 2016 No. 16 of 2016 (India). 
14 Faizan Haider, Jammu & Kashmir notifies RERA, THE ECONOMIC TIMES (June 22, 2021, 5:30 pm) 

https://economictimes.indiatimes.com/industry/services/property-/-cstruction/jammu-kashmir-notifies-

rera/articleshow/77302966.cms?from=mdr. 
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outbreak of the virus and continuous lockdown. They will wait for the situations around them 

to get stabilise before exploring out uncharted territory in Jammu and Kashmir.  

Developers who are about to start their careers in the real estate industry are bearing the brunt 

of the pandemic. With the surge in coronavirus cases for the second time, there is an escalation 

in the number of distressed properties. RERA acting as the last nail in the coffin is being of no 

help, whilst making the execution of the projects impossible. With 75% of the funding being 

deposited with the escrow as per the RERA Act15, the builders cannot manoeuvre their ways 

to other developments and divert their funding to other launches, which is forbidden, sending 

an open invitation to the concerned authority to strip off their license. 

 

V. AGRICULTURAL LAND AS A BONE OF CONTENTION 

In August 2020, the two UTs agreed to comply with the Real Estate (Regulation and 

Development) Act,2016. Buying and selling of the property which was only restricted to the 

citizen is now open to the outside world. Prior to this, it was impermissible for a non-resident 

of J&K to invest in an immovable property. Nevertheless, according to the J&K Reorganisation 

Act, 2019 the non-residents do not have free reigns as agricultural land cannot be used for non-

agricultural purposes16. But this statement is factually incorrect, a district collector is vested 

with the power to convert the use of agricultural land to non-agricultural purposes. Land which 

previously was not given to the industrialist will now be exploited. The industries will abuse 

prestigious natural resources in the garb of development in the state. 

   

VI. LACK OF SECURITY 

Real Estate Industry is more of a sentiment-driven industry; thus security environment is a big 

concern without which no real-estate venture could work. Investors want political stability in 

J&K, without which it just has a novelty value and is not a very lucrative market otherwise. 

Commercial and residential real estate firms will not want to invest until there is political 

 
15 supra note 12. 
16 The Jammu and Kashmir Reorganisation Act, 2019 No. 34 of 2019 (India). 
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stability in the state. Situations of real estate in Jammu are still preferable vis-a-vis Kashmir, 

because of which Jammu will get a new lease of life.17 

 

VII. LEASH ON INNOVATION 

The enactment of the Central Laws puts a harness around the builder’s creativity and 

modernization. For example, where a realtor comes up with an architectural design of a mini 

play-safe clubhouse for children, comprising of air purifiers for a virus-free habitat or a 

specialised meditation centre to get peace of mind. Either way, RERA dissuades this. Since 

new plans take an additional period to get finalized, which could also result in burdening the 

developer with a hefty penalty. 

VIII. SUBTRACTING IDENTITIES AND TRADITIONS 

This concern is less pronounced in the countryside. The ethnicity and culture of the Kashmiris 

will be done away with, which is culturally wrong since they consider their traditions and 

customs to be pious. This could be put in parallel with the CAA and NRC laws brought by the 

Government in Assam; the persecuted minorities of Pakistan will be dominating over the 

Assamese ensuing loss to their oneness.  

Hindu residents in the city of Jammu have reservations about selling their land to outsiders. 

Now the new act will dilute the Dogra identity in return. Furthermore, the Act of 2019 gives 

the government rampant power to take over any land, pronounce any area of strategic interest 

for defense or assign them for industrial and public use.  

IX. SLING YOUR HOOK FROM A PROPERTY WITH PENDING 

LITIGATION 

The government will soon notify "development zones" for investments and specified purposes. 

Those interested will have to ensure that no outstanding claims or litigation are pending. 

Mortgaged properties or pending litigation on the property should also be a signal to hightail 

it. It is for the reason that if the seller is not the rightful owner or the ostensible owner is not 

given the authority to transfer the property, it has to be handed back to the winning litigant. 

 
17 Vijayta Lalwani, Real-estate developers are wary of investing in J&K: Businesses cannot grow if there are curfews, 

SCROLL.IN (June 24, 2021, 12: 10 pm) https://scroll.in/article/936374/real-estate-developers-are-wary-of-investing-

in-j-k-businesses-cannot-grow-if-there-are-curfews. 
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X. VIRAL MESSAGES OFFERING LAND FOR SALE 

If there is anything that can beat the present government's penchant for disruption, it has to be 

the fake news factory of the country. The same was seen when Article 370 was abrogated. 

Kolkata-based real estate company forwarded messages offering to secure land deals in the 

Kashmir valley at a throwaway price of 11.25 Lakhs. Eventually, the text message turned out 

to be a hoax. Any prudent person having knowledge of real estate could figure out that the price 

was too low. The number turned out to be Eden Realty's office, a major real estate group. The 

founder, Sachinanda Rai was arrested soon after. He denied the allegations, saying that no such 

offers were made from their side.18 

The question being, why the government is treating the state of J&K poles apart from the 

other states where trading land with outsiders is partially or fully forbidden? 

There are at least 15 such states which don't allow non-residents to be a part of their real estate 

business while Nagaland, Sikkim, Arunachal Pradesh, and Himachal Pradesh provide for only 

the residents to buy land. 

The Jammu and Kashmir Development Act, 1970 debars the establishment of J&K Industrial 

Development Corporation to restrict investment and settlement of any industrial zone. J&K 

Industrial Development Corporation has been set up by the Central government through the 

amendment in the J&K Development Act. The Centre struck down the phrase "permanent 

resident of the state"19 from Section 17 which revoked the special privilege of the residents of 

the state, used for regulating the land ownership, leaving a window open for the outsiders to 

chance upon a property. The Act gives power to the corporation to acquire any land and has 

legal cover against challenges to the property vested in it. The corporation has the power to 

acquire and hold the property for leasing, mortgaging, selling for industrial developments, and 

to raise construction to get the duties and functions executed. 20 

 
18 Newsroom, Article 370: The Truth Behind Viral SMS Offering Land For Sale In Kashmir, HUFFPOST (June 24, 

2021, 7:15 pm) https://www.huffpost.com/archive/in/entry/article-370-truth-behind-the-viral-sms-offering-land-

for-sale-in-kashmir_in_5d47eabae4b0aca341206f48. 
19 The Jammu and Kashmir Development Act,1970 No. XIX of 1970 (India). 
20 Mudasir Ahmad, Contrary to Government Line, New J&K Land Laws Can Effect Sweeping Changes, THE WIRE 

(June 23, 4:16 pm) https://thewire.in/rights/jammu-kashmir-new-land-laws-sweeping-changes-government. 
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Section 4 of The Jammu and Kashmir Alienation of Land Act, 1938 stated “transfer of land in 

favour of any person who is not a State Subject, is prohibited.”21 - a law to flick through the 

transfer of ownership of agricultural land for non-agricultural purposes will stand terminated. 

6000 acres of land has been issued for an industrial park on the land of Jammu and Kashmir. 

A whopping amount of 30,000 crores would be invested for installing 37 industrial estates. 

Lieutenant Governor Manoj Sinha defended the government-initiated project in the name of 

providing more employment opportunities for the youth. But if we flip the other side of the 

coin, it just paved way for private enterprises and outside industries to gain settlement. 22 

Punjab and Assam are the two states which battled insurgency in the past. After which, real 

estate prices inflated once the trouble subsided. Will Jammu and Kashmir show a similar 

trend? 

There is a lot of difference between Kashmir and Punjab. Punjab has rich land for both 

agriculture and setting up industries, but the same cannot be said for Kashmir. One has to wait 

for around 10-15 years in order to see any significant value growth. In comparison, Jammu is 

a safe play for anyone who has a high-risk appetite.23 

Most parts of Jammu and Kashmir are connected by road but rail and air connectivity are 

limited. Constant geological changes occur due to which it is difficult to access geology in 

advance. Advanced engineering skills are required to cut through inaccessible and challenging 

hilly terrain for laying down tunnel portals and rail tracks. Connectivity of the state with other 

parts of the country is necessary for the people to engage themselves in the development.24 

 

 

 

 
21 The Jammu and Kashmir Alienation of Land Act , 1995 (1938 A. D.) No. V of 1995 (India). 
22 Riyaz Wani, Kashmiri Property Dealers 'Fear The Future' As Land Laws Change, HUFFPOST (June 24, 2021, 

10:50 pm) https://www.huffpost.com/archive/in/entry/kashmiri-property-dealers-land-

laws_in_5fba89dec5b66bb88c5ef137. 
23 Ashwani Kumar Sharma and Vandana Ramnani, Thinking of buying property in Jammu and Kashmir? Here 

are 6 things to know, MONEYCONTROL (June 25, 2021, 12:20 pm) 

https://www.moneycontrol.com/news/business/real-estate/thinking-of-buying-property-in-jammu-and-kashmir-

here-are-6-things-to-know-6044801.html. 
24 Anisha Dutt, Why railway connectivity in Jammu and Kashmir is such a challenge? HINDUSTAN TIMES (July 2, 

2021, 2:40 pm) https://www.hindustantimes.com/india-news/why-railway-connectivity-in-jammu-and-kashmir-

is-such-a-challenge/story-JfBKVyHZ4RSnzNn63oi3CM.html. 
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XI. CONCLUSION 

The Jammu and Kashmir Reorganisation Act is considered undemocratic, unconstitutional and 

backward-looking with the only aim to disempower the people of Jammu and Kashmir and 

change the demography. The induction of the Reorganisation Act resulted in diminishing the 

stature of quite a few legislations, some got repealed, some got amended. 

The list includes Big Land Estate Abolition Act, 1950, Jammu and Kashmir Tenancy Act, 

1980, Jammu and Kashmir Common Lands (Regulation) Act, 1956, The J&K Land Revenue 

Act, 1996, The Agrarian Reforms Act, 1976 and the J&K Land Grants Act, 1960, the J&K 

Development Act, 1970.  

As part of standard lawful procedure, the Centre should have taken permission of the State 

government of J&K prior to modifying any law concerning the state, but the state legislative 

assembly was reduced to a minority after its dissolution in 2018, thereby imposing President’s 

rule. Thinking it to be the most opportunistic moment, the federal government, only had to seek 

the Governor’s consent to revoke Article 370 and Article 35A and propose the Jammu and 

Kashmir Reorganisation Act, a year later. The state assembly being absolved of power, no 

referendum was sought by the Centre giving them unbridled authority to twirl the constitution 

of J&K upside down. Some legal experts were of opinion that “this move was completely 

within the powers of government, constitutionally sound and no legal and constitutional fault 

can be found in it.” On the contrary, an expert reasoned that, “it was an illegal decision, akin 

to committing fraud that could be challenged in the Supreme Court.” 

It is too early to forecast how demand for real estate in Jammu and Kashmir will pan out as it 

is still a sensitive area due to socio-political situations and militant organisations. Buyers would 

be observing the pertinent issues prevailing over the land before moving further with the 

transactions. Initially, the real estate momentum may benefit the hospitality sector which is in 

dire need to prosper but it may be a slow start for residential real estate. Unless the government 

ensures utmost safety, it would be difficult to pace the realty sector. Security was increased in 

terrain soon after the act was passed which shows scepticism of the people towards the 

government. Kashmir withstands a decades-old insurgency and Pakistan manoeuvre attempts 

along the Line of control and Radcliffe line volatile.25 

 
25 Rajesh Chandramouli, As government opens J&K real estate market, paradise on earth beckons property buyers, 

TIMES OF INDIA (July 2, 2021, 8:20 pm) https://timesofindia.indiatimes.com/business/india-business/as-

government-opens-jk-real-estate-market-paradise-on-earth-beckons-property-buyers/articleshow/78919809.cms. 
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Price appreciation is expected in the regions of Jammu, Kashmir, and parts of Baramulla only 

if the demands go up and that could only be possible if the government comes out with 

contingency policies to boost up confidence in buyers to initiate investments.  

***** 

 

 

130 


