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DISTRESSED M&A- AN INTERSECTION BETWEEN IBC AND 

COMPANY LAW 

ABSTRACT 1 

 

Merger and Acquisitions (hereinafter "M&A") have always been considered a prominent tool for 

corporate growth, but the implementation of the Insolvency and Bankruptcy Code (hereinafter 

“IBC”) puts spotlight over a simpler mode of M&A, namely distressed M&A. To substantiate the 

above, in the financial year 2017-18 the total distressed M&A transactions were 12% of the total 

M&A transactions. Section 230 of the Companies Act, 2013 (“The Act”) gives significant 

importance to the shareholders. To the contrary, distressed M&A under IBC does not give any 

such rights to its shareholders. So, it becomes imperative to understand the procedure to undertake 

a distressed M&A transaction under IBC in depth and how it is different from the scheme under 

Companies Act, 2013. 

Moreover, distressed M&A in comparison to normal M&A, has got its own advantages and 

complexities. Transacting a distressed M&A under IBC requires more than just complying with 

the procedural formalities. The Resolution Applicant should have certain level of skill set and risk 

appetite2to close the deal successfully. 

The IBC is still in nascent stage encompassing ambiguities which will mature with time. It requires 

proper gauging of risks and liabilities at present as well as in future due to the dynamic legal and 

jurisprudential environment. Distressed assets are a class of investments which were seen 

differently prior to the enactment of the IBC. IBC has led to the change in mindset of potential 

investors in the most positive fashion with regards to this particular investment genre. Talking 

about the Indian Steel and Banking industry, which have debt as a principal component of their 

functional process; distressed M&A under IBC can be of great support to the industry as well as 

 
1 Sanskriti Shrivastava, School of Law, UPES. 
   Khushal Juneja , School of Law, UPES 
2 According to ISO 31000, risk appetite refers to “the amount and type of risk an organization (investor) is prepared 
to pursue, take or retain”.  
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to the investors. Henceforth, a well devised acquisition stratagem in conjunction with IBC 

proficiency and dedicated due diligence could bring about skyscraping outcomes. 
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I. INTRODUCTION 

 

M&A have been a popular mode of external restructuring based on various strategic reasons of 

companies that differ from extending a company’s business line, expanding customer growth, 

handling taxation issues or taking hand on new technology etc. One common thing, among all such 

M&A is the existence of ‘consent’ or rather willingness on the part of both the parties, the 

transferor company and the transferee company, entering a transaction. These transactions were 

first governed by Chapter V, Part VI of Companies Act, 19563. Thereafter, the general M&A were 

governed by Chapter XV of the Act4. Apart from this, the laws like Foreign Exchange Management 

Regulation5 [in case, one entity is a foreign company] and SEBI Takeover Code6 [in case one 

entity is a listed entity] regulated such transactions. However, after the IBCcame into force, another 

mode of M&A has found a prominent share of market’s mergers, known as the distressed mergers.  

Distressed mergers are not defined in any statue; however, it may be understood to mean such a 

M&A transaction where the target entity is ‘distressed’, meaning thereby, the target entity is under 

debt obligations, which it cannot repay or is stuck under liabilities.7 

The IBC led to increase in the number of average distressed M&A, as compared to the position 

prior to IBC, where such M&A transactions brings with them a lot of caution.  This can be referred 

from the statistics wherein, distressed mergers amount to almost 12% of the total M&A 

transactions, held in the financial year, 2017-2018.8 This financial year is significant as such a hike 

was due to IBC coming into force. 

 
3 §390-396A, Companies Act, Act No 1 of 1956, 1956. 
4 §230, Companies Act, Act No 18 of 2013, 2013. 
5 Foreign Exchange Management (Cross Border Merger) Regulations, 2018. 
6 Security and Exchange Board of India(Substantial Acquisition of Shares and Takeover), 2011. 
7 Ricky Mayson & Amy Wolf, Distressed M&A:The Rules of the Road, HARVARD LAW SCHOOL FORUMON 

CORPORATE GOVERNANCE, (MAY 23, 2019),< HTTPS://CORPGOV.LAW.HARVARD.EDU/2019/05/23/DISTRESSED-MA-
THE-RULES-OF-THE-ROAD/>. 
8 Spotlight Asia: Distressed M&A in India, Kroll, Oct 25 2018. 
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Thus, this article is an attempt to critically evaluate the impact of IBC over M&A, by understanding 

the mechanism provided under theIBC[1] and key factors that should be kept in mind while 

discussing impact of IBC over M&A[2] including factors like, due diligence [2.1], compliance 

under relevant SEBI regulations including the LODR Regulations, Delisting Obligations, 

Takeover Code  and Companies Act, 2013[2.2], and the role of different parties, the RP and COC 

in a resolution plan[2.3]. Further, the articlehighlights some of the recent successful deals that have 

occurred under the IBC, along with their number of claims that have been admitted and lastly, the 

conclusion and way forward. 

II. THE PROCESS UNDER IBC 

 

IBC have been very impactful due to its underlying objective of providing a consolidated, time 

efficient, and reliable resolution plan. Under the code read with the regulations9, merger occurs 

while the corporate entity is undergoing the corporate insolvency resolution plan (“CIRP”). Once 

the CIRP process has been initiated10, moratorium has been imposed11and the resolution 

professional (“RP”) is appointed12; the RP presents the information memorandum before the 

potential and interest bidders. Regarding such interested parties, the recommended criteria are 

provided under section 29A of the IBC13. Once the interested parties, (Resolution Applicants) have 

submitted their respective bids, RP exercises due diligence and further issues the final list of 

bidders14 and holds out bid evaluation matrix, along with the plan submission date.15 

Further, the resolution applicants put forward the resolution plan for the corporate entity. The 

resolution plan is selected, once it gets a required approval of the Committee of 

Creditors16(“COC”)by a 66% voting share.After approval, the scheme is presented before the 

 
9 IBBI(Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
10 §7,9,10, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
11 §14, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
12 §22, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
13 §29A, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
14 Regulation 35A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
15 Regulation 36A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
16 Regulation 35A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
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adjudicating authority, the National Company Law Tribunal(“NCLT”)for seeking its 

approval17.Once the NCLT approves, the scheme stands in force. The time frame for this resolution 

plan to get prepared is of 180 days.18 

The role of NCLT in such cases, is that of an adjudication, thatchecks the legal compliances and 

legality of such resolution plan19. It is not supposed to get behind the commercial wisdom of the 

COC.20 NCLT makes sure the resolution plan arrived at is well covered under the aegis of IBC 

and does not hear such application as an appeal from decision of COC.21 

Apart from IBC, the other relevant provisions under the Act, SEBI Takeover Code, SEBI 

Regulations with respect to meeting requirements, disclosure requirements etc.is said to be 

“diluted” by the application of an exhaustive code with governs the distressed mergers, as 

answered in Innovative Industries Case22. Thus, the procedure of distressed mergers is quite 

different as far as the process under the Act is concerned. One such instance maybe, under section 

230 the shareholders have an imperative right to perform, who thereby approve the scheme23 

whereas under the IBC, the power of such resolution is vested in the COC. 

III. KEY FACTORS TO CONSIDER IN A DISTRESSED M&A 

 

The following are the key factors which have made the application of the IBCso attractive to the 

corporate entities, who were prior to this code was under continuous apprehension while entering 

into a transaction of distressed M&A. 

 
17 Regulation 39, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
18 Regulation 40A, IBBI (Insolvency Resolution Process for Corporate Persons) Regulations, 2016. 
19 KaradUban Co-operative Bank vs. Swapnil &Anr., (2020) SCC Online 2955. 
20 K SHahsidhar vs. IOB (2019) 12 SC 150. 
21 Essar Steel India Ltd. vs. Satish Kumar Gupta (2019) SCC OnLine 1478. 
22 Innovative Industres Ltd. vs. ICICI Bank (2017) SCC OnLine 448. 
23 Supra Note 2. 
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DUE DILIGENCE 

Due diligence is a process under which the bidder or the acquirer makes enquiry into the details of 

a corporate entity, the target. The Enquiry varies from the business operations to financial health24.  

This serves as a caution, which is different under the code when compared to normal M&A under 

The Act. This maybe elaborated as under the under, the acquirer executes a document showcasing 

the proposed deal and its commercials. In here, the acquirer exercises due diligence and examines 

the legitimacy and genuineness of the target. This role of acquirer is crucial as it would affect 

potential legal and financial issues in the future However, under the Act25 read with SEBI 

Regulations26, the warranties of the information regarding the corporate entity is provided by the 

shareholders or promoters. Herein, the process is undertaken by the RP, since the board of directors 

stands suspended27. Also, if we consider the nature of information, the Act offers a wider 

perspective28 as compared to the Code, wherein the information is limited to what is present in the 

information memorandum.29 

Therefore, due diligence is much more crucial under the code, and has to be exercised cautiously. 

Unlike usual M&A, herein, the target is already ‘distressed’, which adds to the issues. A small 

error could raise potential legal and financial issues in the future, for the acquirer. Thus, limited 

availability of information and restrict time frame has to be kept in mind while entering into a 

distressed M&A.  

COMPLIANCE UNDER SEBI REGULATIONS AND COMPANY LAW- RECENT 

AMENDMENTS 

As mentioned above and discussed in the M/S. Innovative Case, preparation of resolution plan, 

approval of such plan by COC and further getting the approval of NCLT, is governed by the IBC 

and the formalities of SEBI and Companies Act, 2013 have been diluted. Therefore, the following 

 
24 Nirma Industries vs. SEBI (2013) 8 SCC 20. 
25 §166, Companies Act, Act No 18 of 2013, 2013. 
26 Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2018. 
27 §17 and 20, Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
28 Smith vs. Van Gorkom 488 A.2d 858. 
29 §36(2), Insolvency and Bankruptcy Code of India, Act No 31 of 2016, 2016. 
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amendments were done within the CompaniesAct, 2013and SEBI regulations to keep it in line 

with the IBC. The amendments maybe stated as- 

1. Takeover Code30- 

Under the Takeover code, the acquisition made under section 31 of IBC, was made an 

exemption for making a mandatory open offer. Also, as per SEBI Listing Requirements, in 

public listed company, the public shareholding must be maintained at minimum 75%, this 

requirement has also been waived off for distressed mergers. 

 

2. SEBI Delisting Regulations31- 

If a corporate debtor is undergoing a resolution plan under the code, and in process of a 

distressed merger under section 31 of the code, in case, the corporate debtor loses its 

shareholding of that of publicly listed company, it is exempted from application of delisting 

requirements under the delisting regulations. However, to take benefit of this regulation, 

the following conditions may be fulfilled- 

(a) A detailed procedure of delisting 

(b) The Resolution plan must specify an exit option as a pre-determined price for the public 

shareholders, who will be leaving. 

 

3. LODR Regulations32- 

These regulations provide that for passing of certain matters, an approval is required from 

the shareholders. Such requirement has been exempted under the LODR regulations if it is 

in respect of Merger under the Code [Section 31]. 

 

4. Procedural Requirements under the Companies Act, 2013:- 

 

 
30 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 
31 SEBI (Delisting of Equity Shares) Regulations, 2009. 
32 SEBI (Listing Obligations and Disclosure Requirement) Regulations, 2015. 
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When M&A takes place under the act a scheme of compromise or arrangement is required 

to be approved by the 2/3rd of the majority of shareholders. However, under the IBC, the 

shareholders have no role to play. The decision of mergers which is a consequent effect of 

the resolution plan, lies in the hands of COC and COC constitutes only of financial creditor, 

generally. Thus, in such cases, the requirements of the act freezes. 

 

MAKING AN APPEALING RESOLUTION PLAN 

The IBC is attractive to corporate entities is because of its inability of resolving the company’s 

distress. Such inability is a result of long though, well addressed, and efficient resolution plan. A 

successful resolution plan, can solve a company’s insolvency whereas an erroneous resolution 

plan, can create more trouble for the corporate entity, be it legal [NCLT decline the resolution 

plan] or be it financial [absence of resolution plan might lead to liquidation as a last resort]. Thus, 

there are various parties involved to make a successful resolution plan, their respective roles may 

be stated as- 

(a) RP:  The RP is considered as a watchdog of the CIRP process. His role is to make sure, all 

the legal compliances are duly satisfied, interest of the creditors, financial or operational 

are duly dealt33 and the plan presented before the COC is efficient. 

(b) COC: As mentioned above, one of the major differences among a M&A transaction under 

the Companies Act, 2013 and the distressed M&A under the code is in terms of, who 

exercises the ‘control’ over the process. In the former case, the shareholders are made 

responsible, as their share would get affected out of such transaction, whereas under the 

code, the shareholders have no control, and the control vests in the COC. Thus, it becomes 

essential for COC, to approve a plan which is just and fair to every stakeholder of the 

corporate debtor and the corporate debtor himself. Also, as far as the resolution applicant 

is concerned, he presents the acquisition plan to the COC itself, thus it must be attractive 

to the COC to acquire the target. 

 
33 Bank of Baroda v Vijay kumar V Iyer, Resolution Professional of Binani Cements, 2018 SCC OnLine NCLT 18701. 

84 



 Indian Journal of Corporate Law and Policy Volume I Issue I 
 

 
 
© 2021. Indian Journal of Corporate Law and Policy 
 
 

IV. MAJOR DEALS FROM THE PAST 

 

If we consider the statistics as provided by Bain M&A Report34, There has been a notable increase 

of 70% in transactions involving distressed M&A. The striking factor is the variability of different 

sectors, including the infrastructure, steel and cement. Some of the major deals that have been a 

success maybe can be categorized as:35 

 

Sl. No. Name of Corporate 

Debtor 

The resolution 

applicant 

Claims that have 

been admitted 

1. Electro steel Ltd. Vedanta 13175 

2. Bhushan Steel Bamnipal Steel Ltd. 56022 

3. Monnet Ispat Ltd. JSW & AION Pvt. 

Ltd. 

11015 

4. Essar Steel (India) 

Ltd. 

Arcelor India  49473 

5. Alok Industries Reliance Industries 29523 

6. Jyoti Structures HNIs Led 7365 

7. Bhushan P&S Ltd. JSW Ltd. 47158 

 

V. CONCLUSION/ WAY FORWARD 

 

The realm of IBC has brought a new wave of distressed M&A. Even big players like the Essar, 

Bhushan, Fortis have made use of the provisions under an efficient way. It may be hereby noted, 

that when distressed M&A and normal M&A are compared, they intend to offer completely 

 
34 India M&A Report, 2009, Bain Confederation of Indian Industry. 
35 Dr. Binoy J., Phoenix from Ashes, the Impact of IBC on Distressed Mergers, INTERNATIONAL JOURNAL OF 

MULTIDISCIPLINARY EDUCATION RESEARCH, (JULY, 2020). 
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different advantages and disadvantages, This is so, because both of them differ in their very nature 

of transaction, herein, the target is distressed, the control of decision making rests with the COC 

and not the shareholders, and lastly, the transaction occurs not between two ‘willing’ parties, but 

one party undergoes the transaction with an underlying objective to revive again from its debts. 

It is seen that, the apprehension existing prior to the Code was not only in terms of the result of 

transaction or the risk associated with such transactions, with a perspective of business or 

commercial wisdom, since when an acquirer acquires a distressed target, the resultant entity have 

a great potential to showcase, an increase in market share. Also, such resultant entity is believed 

to be cost-efficient. The whole apprehension was regarding complex laws, there were multiple 

forums and regulators involved. Under the code, the process has become time bound, consolidated 

and the compliances under other laws and regulations have been amended to keep them in line 

with the framework of the code. 

However, the process prescribed under the code is much far than mere legal compliances. The 

resolution applicant has to be more cautious, risk appetite and diligent while presenting the 

resolution plan, due to limited information available, because of suspension of board. However, 

law is dynamic, the code is still evolving with time, its potential challenges and issues are still 

being regulated and eliminated. Although, till now, the Code has been a success story in terms of 

distressed M&A. This can be further strengthened by the code’s effectiveness for especially the 

steel and banking industry, which are always dealing with ‘debts’.  

Thus, it may be concluded that IBC have impacted the existing legal framework for M&A 

transactions in a positive way. It has not removed any existing compliance, just added an additional 

type of transaction, or probably, a unique mode of M&A.  

***** 

 

. 
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